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Rural Economy and Connectivity Committee 

11th Meeting, 2019 (Session 5), Wednesday 27 March 2019 

Scotrail Remedial Order 

 

Background 

1. At this meeting, the Committee will take evidence from Scotrail Alliance, followed 

by evidence from the Cabinet Secretary for Transport, Infrastructure and 

Connectivity on the Scotrail Remedial Orders. 

 

2. Scotrail Alliance is a formal alliance between Abellio Scotrail and Network Rail and 

is designed to make the industry in Scotland more responsive to customers' needs. 

Both organisations remain separate companies, led by Scotrail Alliance managing 

director Alex Hynes. 

 

3. On 24 December 2018, the Scottish Government issued an official remedial order 

to Scotrail Alliance on its performance issues. A further remedial order was issued 

on 8 February 2019 by the Scottish Government regarding its customer 

satisfaction.  

 

4. Annex A includes the remedial agreement from Scotrail that has been reached with 

Transport Scotland which the Committee received on Friday 22 March.  

 

Rural Economy and Connectivity Committee clerks 

March 2019 

 



1 

Classified as INTERNAL 

Remedial Plan 

Train Service Performance 

18 February 2019 

Annex A



 

 

Executive summary  
 
This Remedial Plan has been prepared in response to the Remedial Plan Notice issued by Transport 
Scotland on 24 December 2018 under Schedule 10.1 of the Franchise Agreement between Scottish 
Ministers and Abellio ScotRail Ltd (ASR) dated 7 and 18 October 2014.  
 
The service our customers have received has not been good enough recently. As the franchisee, 
ScotRail accepts ultimate responsibility for the unacceptable service our customers have received. It 
is our duty to improve our own performance, to work closely with Network Rail, and to hold our 
suppliers to account, so that we can deliver for our customers. We know we need to, and will, do 
better. 
 
In this plan, we explain the reasons for the increase in cancellations and decline in punctuality, and 
our actions to address this.  

Under this plan, ScotRail will invest £18 million to give our customers the service they expect and 
deserve. It’s an indication of our determination to deliver for our customers every day. 

While it does not excuse ScotRail’s performance and our responsibility to manage the associated 
risks, the following factors provide context for the challenges we have faced:  
 

• late delivery of trains by Hitachi – the trains are more than a year late, with 37 of 70 
currently accepted into service; 

• late delivery of Inter7City upgraded HSTs by Angel and Wabtec – one upgraded train, out of 
26 planned, currently in service;  

• insufficient traincrew trained on Edinburgh-Glasgow via Falkirk Grahamston route, and on 
class 385s and HSTs, due to late delivery of trains;  

• rest day working dispute by RMT trade union which delayed our conductor training 

• higher than anticipated driver turnover due to drivers leaving to work for other operators; 

• weather related events, such as the Beast from the East; 

• track and signal failures, particularly in the Glasgow area;  

• poor performance on cross border services; 
 

This plan focusses on actions which ScotRail will take to improve performance, drawing on the 

expertise and knowledge of its parent company, Abellio. In addition, ScotRail will do its utmost to 

support Network Rail colleagues in improving infrastructure performance.  

This plan addresses both traincrew and train fleet challenges as they have the greatest impact on 

reducing cancellations within ScotRail’s control. The actions set out in this plan are over and above 

commitments made following the Donovan review recommendations set out in March 2018.  

ScotRail and Network Rail are both committed to implementing his recommendations.  
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1 Contractual scope of remedial plan 

This Remedial Plan (the “Plan”) has been prepared in response to the Remedial Plan Notice (the 

“Notice”) issued by Transport Scotland on 24 December 2018 under Schedule 10.1 of the Franchise 

Agreement between Scottish Ministers and Abellio ScotRail Ltd (ASR) dated 7 and 18 October 2014 

(the “Franchise Agreement”).    

The Notice was issued in respect of a Breach, and further anticipated Breaches, of the following 

provisions of the Franchise Agreement (the “Provisions”/”Benchmarks”): 

1. Provisions relating to Cancellations Benchmarks 

• Paragraph 1.5(a) of Schedule 1.2 of the Franchise Agreement  

• Paragraph 3.3(a) of Schedule 7.1 of the Franchise Agreement  
 

2. Provisions relating to the PPM Benchmarks 

• Paragraph 1.5(a) of Schedule 1.2 of the Franchise Agreement  

• Paragraph 3.3(a) of Schedule 7.1 of the Franchise Agreement   
 
The purpose of this Plan is to set out the steps that ASR will take for the purpose of securing or 

facilitating compliance with the Provisions.  

As at P11 2018/19, the following Breaches of the Provisions have occurred: 
 
Cancellations benchmarks: 
 

• Suburban East Sector: entered Breach Level Performance in P9 and increased to Default 
Level Performance in P10;  

• Express Sector Other: entered Breach Level Performance in P10  
 
PPM benchmarks: 
 

• Suburban East Sector: entered Breach Level Performance in P10  
 
Other benchmarks at risk of Breach 
 
The PPM Benchmark for overall performance (All Sectors) and the Express Other sector are both very 
narrowly above the Breach level (as adjusted) as at P11. Due to the lagging nature of the moving 
annual average (MAA) metric we consider there remains a risk that one or both of these benchmarks 
could go into Breach by P13 this year. The nature of a MAA target is that any spikes in performance 
will take a year to show improvement. ASR’s plan therefore extends in scope to improving 
performance against the overall benchmarks and rectifying any subsequent Breach of these 
Benchmarks, in addition to those that are currently at or below Breach Level.  
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2 Analysis of the causes of cancellations 

The ScotRail Franchise Agreement sets a target of 98.4% of planned trains each day operating for their 

full journey. ScotRail runs more than 2,400 trains on each weekday and this target means that no more 

than 38 trains a day can be cancelled, to remain within this target. This applies to each of the five 

service group sectors as well as the aggregate of all services. ScotRail is in Breach of the Franchise 

Agreement if cancellations reach 2.2% or 52 trains a day. Trains are generally cancelled for the 

following reasons: 

• Traincrew – an appropriately trained driver and/or conductor is not available to operate the 

service. This could be due to absence or staff being out of position due to service disruption 

or a training backlog; 

• Fleet – a train is not available to operate the service due to late delivery of the train or a 

technical failure. This could be related to weather, for example, wheel slip problems during 

autumn, awaiting material from suppliers, or a component failure when in service;  

• Infrastructure – the rail network is not available to operate planned services. This could be 

because of asset failures (signal fault, power supplies, broken rail), weather (flooding, snow, 

storms, fallen trees), trespassers, possession overruns; 

• Late running – sometimes trains are cancelled because they are so badly delayed they cannot 

make their return journey. Cancelling in these circumstances allows subsequent services to 

operate to the timetable, rather than every train being late for the remainder of the day. This 

minimises disruption for the greatest number of customers. Often this situation arises as a 

result of secondary delays.  

The following chart shows cancellation levels for each of the five service group sectors from the start 

of the franchise in April 2015 to the end of January 2019.  

 

Figure 1 – Cancellations by Sector Moving Annual Average 
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Cancellations have progressively increased across all five sectors during the previous three years due 

to: 

• Increasing pressure on the ScotRail train fleet – long delays to the delivery of new Hitachi class 

385 electric trains and refurbished Intercity HSTs have been well publicised. However, as well 

as operating new services, the plan for these trains was to replace older ones. Train operating 

companies, such as ScotRail, lease rather than own the trains they use. The lease is for a 

defined period and the owner of the train will, reasonably, seek to maximise use of their asset 

by ensuring they are continually leased. Once it was understood that there was a risk of delay 

to the new train fleets, ScotRail extended the lease of all trains that were not already 

committed by their owners, the leasing company, to other operators. Additional class 365 

trains were also modified for use in Scotland and leased for a year as an interim measure to 

keep our customers moving. However, there is a UK-wide shortage of diesel trains and some 

trains had to be released to go elsewhere in the UK upon expiry of the contract and before 

their new replacements have entered service. We have sought to minimise the impact on 

customers by using the remaining train fleet more intensively. However, this has resulted in a 

gradual increase in train cancellations;  

• A progressive increase in the rail network not being available for services. This has been due 

to an increase in severe weather events, as well as asset failures.  

The chart shows a significant increase in cancellations on the Suburban East and Express Other sectors 

from P8 (November 2018).   

The causes of this are more clearly shown in the chart below, which shows total cancellations for both 

sectors, for each period for the last year, broken down by cause.  

 

 

Figure 2 - Periodic cancellations by cause for Suburban East and Express Other sectors between 1 April 2017 and 2 February 
2019 
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As can be seen in Figure 2, from P8 (October 2018) onwards there has been a significant increase in 

cancellations. From P8 onwards a significant spike in both traincrew and fleet related causes caused 

this measure to enter Breach then Default for the Suburban East Sector. This has been driven primarily 

by the late delivery of trains for the December 2018 timetable change. The reasons for this are 

explained in sections 2.1 and 2.2. 

Suburban East Sector cancellations exceeded the Breach performance level for the cancellations 

benchmark in P9 (the 4 weeks ending 11 November 2018) and Express Other Sector was in Breach at 

P10 (the 4 weeks ending 9 December 2018).  

The reasons for the cancellations in the past year are broken down below: 

 

 

Figure 3 – Responsibility and Causes of Express Sector Other and Suburban East cancellations, 4 February 2018 to 2 February 
2019 

ScotRail traincrew and train fleet are the biggest causes of cancellations in both Suburban East and 

Express Sector Other, with significant problems between 11 November 2018 and 5 January 2019 due 

to December 2018 timetable resourcing and fleet availability issues.  

ScotRail does not differentiate specific sectors within traincrew work rosters, due to the linked nature 

of these services, and so the causes of cancellations in both sectors are inextricably linked. For 

example, an Edinburgh driver may work eight different trains a day across a variety of services, 

including Fife, Borders, and Intercity services to Glasgow, Aberdeen, or Inverness. This requirement to 

operate various types of trains across various sectors is driven by the need to run an efficient system 

without traincrew unnecessarily sitting in messrooms unproductive. Similarly, the fleet operates 

across a variety of services, both to maximise its operational efficiency and to reduce platform 

occupation time at busy stations such as Edinburgh Waverley.  

The delay to the introduction of HSTs during late 2018 has been at the root of the decline in 

performance across these sectors. Late delivery of the trains resulted in a significantly reduced 

amount of time for traincrew training. For this reason, fixing the root causes of the traincrew 

competence and fleet availability issues will significantly reduce cancellations and allow us to deliver 

the service our customers expect.   

2.1 Traincrew challenges causing cancellations     

The number of class 385 and HST trains was planned to increase significantly at the 9 December 2018 

timetable change. Class 385s increased from 10 to 31 trains in service each day, and HSTs from one 

upgraded train to one upgraded and 10 classic trains - as opposed to the 26 upgraded HSTs originally 
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planned for December 2018. The additional trains enabled both longer trains to operate on existing 

routes (Edinburgh to Glasgow via Falkirk High services began running as seven-carriage class 385 trains 

and the HSTs provided four carriage trains on Intercity services) and the following new services to be 

introduced:  

• Half hourly Edinburgh – Glasgow via Cumbernauld and Falkirk Grahamston;  

• Hourly Dundee – Arbroath;  

• Hourly Montrose – Aberdeen; and  

• Hourly Elgin – Inverness. 

These improvements meant that drivers at specific depots had to be trained to run both new trains 

(class 385 and HST) and new routes (Edinburgh to Glasgow via Cumbernauld). The following factors 

all contributed to the traincrew challenges experienced: 

 Late delivery of Hitachi class 385 trains, and HSTs from Angel and Wabtec, resulted in a very 

compressed period to train drivers and conductors on the new trains. This was compounded 

by a dispute with the RMT trade union.  

 Due to the late delivery of the class 385 trains, an alternative fleet of class 365 trains, which 

involved additional training, was introduced to make sure enough trains were available to run 

on the Edinburgh to Glasgow via Falkirk High route during 2018.  

 Deferring implementation of the December timetable change was not an option, due to the 

contractual requirement to release 19 diesel trains back to their owners, the leasing company, 

for use by other operators elsewhere in the UK.  

 Train planning timescales were compressed, which meant there was little opportunity to 

highlight and resolve any problems. As a result, diagrams and rosters were less efficient with 

depot workloads not always matching planned headcount.  

2.1.1 Number of traincrew at key depots 
Recognising the increase in workload, which training on class 385s and HSTs would bring, as well as 

the new services to be operated from the December 2018 timetable change, ScotRail recruited 72 

additional drivers in 2016 and 2017. The majority of the change in December 2018 was focused on 

east and central Scotland, and the traincrew depots there have some complex requirements:  

• Edinburgh manages seven different train types and 25 routes; 

• Perth manages three different train types and 26 routes 

At these locations, it takes 12 months from a trainee driver completing induction to becoming fully 

competent and able to drive a train in passenger service. Significantly larger numbers of drivers and 

conductors than forecast left ScotRail during 2018 – turnover rates are reasonably predictable, 

however there was a spike in leavers due to other train operators recruiting more traincrew. In the 

period August to November 2018, this meant there were fewer spare staff within rosters to cover 

training requirements, while making sure planned passenger services could operate. Small vacancy 

gaps can usually be covered through staff volunteering to work overtime and rest days. However, the 

gap at these depots increased to levels where voluntary overtime was not sufficient to cover both 

passenger services and the training workload.  

This resulted in the difficult operational decision to cancel some passenger services for most days in 

November to allow the training programme to continue. 

Additionally, in 2018 the number of drivers who left ScotRail was more than double the previous two 

years, as shown in the graph below. This was because of drivers moving to other train operating 

companies, who offer higher rates of pay than ScotRail, and who have opened depots in Scotland as 
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they grow their services. Although this was factored into our manpower planning, the rate of leavers 

has been higher than predicted. Our revised manpower plans assume higher number of drivers will 

leave in future years, and our recruitment proposals reflect that. 

 

Graph removed 1 

 

Following the timetable change on 9 December 2018, there were insufficient employees at some 

locations to reliably run new services, as well as to continue training on new trains and routes. This 

was a particular challenge at our Edinburgh depot, due to losing drivers to work at other train 

companies, and while we now have trainee drivers in place at Edinburgh we have continued to see 

service disruption as we complete our training programme.  

2.2 Fleet issues causing cancellations     

The analysis in section two above shows that fleet accounts for 27% of the cancellations across these 

two service groups. Analysis shows that the rise towards the end of 2018 is related to the 

implementation of the December 2018 timetable. The key issue was a shortage of available trains, 

driven predominantly by the failure of Wabtec to deliver refurbished HSTs to ScotRail, through their 

contract with Angel Trains, and by Hitachi’s late delivery of the class 385 fleet.  Other challenges, such 

as the transfer of class 156, 158, and 170 trains to Northern, also contributed to the figure, although 

had HSTs arrived, these transfers would not have impacted ScotRail’s service.   

Section 2.2.1 below deals with the HST issues and section 2.2.2 then addresses other fleet failures 

within the Suburban East sector. 

2.2.1 HST issues 
The failure to deliver refurbished HSTs by Angel and Wabtec is an industry wide failure, with other 

train operators also suffering from the very late delivery of refurbished trains. ScotRail has received 

two refurbished trains, one in service, whereas Wabtec’s original production should have delivered 26 

trains to ScotRail by December 2018.   

Given Wabtec’s failure to deliver, ScotRail developed a plan to deploy unrefurbished trains, known as 

classic HSTs, taking them directly from Great Western Railway (GWR) and putting them into service in 

Scotland, without the benefit of full refurbishment at Wabtec. This has been a necessary mitigation, 

but it undoubtedly has its downsides, including the trains being in poorer condition than anticipated, 

the timescales for traincrew training compressed, and on fewer available trains. At short notice, 

ScotRail had to re-work training plans to cover both classic and refurbished trains. 

The sheer logistics of the work required to get trains into an operational condition, and traincrew in 

the right place, within already complex diagrams, has posed a significant challenge. The outcome of 

this has been cancellations due to non-availability of HSTs and traincrew, between 9 December 2018 

and 2 February 2019, or the substitution of planned HSTs with diesel trains, which are familiar to our 

crews - class 158s and 170s. The diesels used for substitution have mostly come from the Suburban 

East sector, where the bulk of them operate, therefore non-availability of HSTs for Express routes has 

been the direct cause of cancellations rising across that sector too. 

                                                           

1 Where text or other information has been omitted from the document this is because it is considered by ScotRail to fall 
within an exemption from disclosure under the Freedom of Information (Scotland) Act 2002 ("Act").  Although ScotRail is not 
subject to the requirements of the Act, it has elected to publish the Plan in full, subject only to such exemptions. 
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Our HST Remedial Activity is described in section 3.2.1. 

2.2.2 Other fleet issues  
The late delivery of the class 385 fleet had consequences during the run up to the December 2018 

timetable and beyond. To address these, ScotRail: 

• Text removed 2 

• Deployed four-car class 365s into service on Edinburgh to Dunblane services, resulting in more 

service-affecting failures than when these trains were running as eight-car units prior to the 

timetable change; 

• Introduced class 380s onto some Edinburgh – Glasgow via Cumbernauld and Falkirk 

Grahamston services, to improve service resilience on this route; 

• Planned for class 365s to be removed from the diagrams in the May 2019 timetable, replaced 

by 385s when more are delivered to ScotRail ahead of this timetable change. 

  

                                                           

2 Where text or other information has been omitted from the document this is because it is considered by ScotRail to fall 

within an exemption from disclosure under the Freedom of Information (Scotland) Act 2002 ("Act").  Although ScotRail is not 

subject to the requirements of the Act, it has elected to publish the Plan in full, subject only to such exemptions. 
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3 Steps proposed for remedying the cancellations Breach 

3.1 Reducing traincrew related cancellations 

Section 2.1 of this plan identified the principal causes of the increase in traincrew cancellations from 

September 2018. We will therefore take the following action to address these causes:  

• Complete training on class 385s and HSTs, and obtain competency to work all services 
required by each depot;   

• Fill vacancy gaps for drivers and conductors at our key depots;  

• Improve how we plan and allocate work to each depot;  

• Develop and maintain an ongoing three-year traincrew resource plan. 
 

3.1.1 Driver and conductor training 
Following the December 2018 timetable change, a recovery plan has been implemented to complete 

outstanding training. Specific actions include:  

• A robust plan to demonstrate completion of all necessary training at key depots by May 2019; 

• Additional programme management and other support to traincrew depots to help them 
deliver this plan;  

• We have revised how we allocate our trains to routes to minimise the impact of the training 
shortfall.  

 

The objective of the recovery plan is to complete the outstanding training in the shortest period 

possible, to minimise the impact of train cancellations on customers each day.  

Since the December 2018 timetable change there has been a significant level of training undertaken 
and a consequent reduction in the number of cancellations each day.  
 

3.1.2 Recruiting additional traincrew to deliver a reliable service 
As identified in section 2.1, there has been a shortfall in traincrew numbers to operate a reliable 

service. The main reason for this is losing more drivers than forecast to other train operators. To 

address this, we will undertake a further recruitment campaign to bring 55 new drivers and 30 new 

conductors to work on Scotland’s Railway, in addition to the hundreds who are already recruited and 

in training. These new drivers and conductors will fill vacancies at our key depots to enable full 

coverage of all timetabled services. 

 

This recruitment, which is already underway, will make a significant difference to our ability to run a 

reliable service. However, given that it takes 12 months to train a new driver, there will inevitably be 

a time lag before our customers feel the benefits of this recruitment.  

 

3.1.3 Improving how we plan and allocate work to depots 
For future timetable changes, we will review the process by which we allocate work to each of our 
depots to make sure there is a match to the train resources available. This will enable us to better plan 
our training and recruit new employees in sufficient time to be ready to deliver timetable changes. 
The outputs of this process will be shared with Transport Scotland within normal industry timescales 
(T-12) for each timetable change. 
 

3.1.4 Develop and maintain an ongoing three-year traincrew resource plan 
Given the significant lead time for implementing timetable changes, and recruiting and training 
traincrew, we will develop a three-year resource plan for our traincrew grades. This will be led by the 
Head of Operations Strategy, which will be maintained as a key role sitting within the Operations 
Department, and taking into account known intelligence of wider industry recruitment for train 
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drivers. This will enable us to better plan in advance so that we have sufficient resource to meet future 
needs. 
 

3.1.5 Implementing the findings of the Arup Independent Review 
 
Following the December 2018 timetable change, Transport Scotland commissioned an Independent 
Review of ScotRail’s Operations Planning which was undertaken by Arup.   
 
The scope of the review included the provision of recommendations to learn the lessons of issues 
encountered as a consequence of the December Timetable Change, with specific consideration to 
actions in place to ensure lessons are learned for upcoming timetable changes.     
 
We have agreed to implement Arup’s recommendations which are addressed within the following 
sections of the Remedial Plan 
 

• Development by the ScotRail Operations Director of a traincrew strategy for the remaining 
period of the Franchise (Remedial Plan Commitment number 5, as detailed in section 6);  
 

• Development of the three-year resource plan to be maintained by the Head of Operations 
Strategy, as referred to in section 3.1.4; and 
 

• Implementation of recommendations to improve the programme management and 
governance framework for resource and timetable planning; and operations delivery, as 
referred to in section 7. 

 

3.1.6 Forecast reduction in traincrew cancellations 
Delivery of these actions is already reducing the number of cancellations due to traincrew related 

causes. We expect this improvement to continue over the coming months, although peaks and 

troughs in annual leave agreements may affect the rate of progress. 
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The graph below shows the historic number of cancellations caused for traincrew reasons and our 

prediction of improvement over the coming months in the Express Other and Suburban East Sectors. 

The increase in forecast cancellations from week 2 of period 12 is because more drivers are rostered 

for annual leave from mid-February onwards. 

 

Figure 4 – Cancellations Due to Traincrew Shortages by Week – Express Other and Suburban East 

3.2 Reducing fleet related cancellations  

3.2.1 Improving the availability and reliability of ScotRail’s HST fleet  
Availability 

ScotRail’s engineering team has identified specific actions to make sure that HST availability is 

sufficient to operate the required diagrams. The following is taking place: 

• Preparation of an additional classic train for passenger service. This will be delivered by 

March 2019; 

• Dedication of a classic HST for driver training, which doesn’t impact the passenger timetable; 

• Lease of three additional classic HSTs in support of the activities referred to above.   

• Re-assessment of Wabtec’s refurbished HST delivery plan, to make sure that our timetable 

commitments can be met. We are managing Wabtec very closely and, as a result, they have 

committed to extra production lines in Doncaster, and an extra production line at their 

Kilmarnock works to improve delivery timescales.  

 

Reliability 

ScotRail commenced running HSTs in October 2018. As service experience has developed, we have 

reviewed the technical performance of these trains and are implementing a range of reliability 

improvement modifications, such as the following: 
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• Compressor, main reservoir pipe, and brake pipe pressure switches renewal to solid state 
type; 

• Brake pipe pressure control unit renewal; 

• Cab door lock renewal; 

• Inter vehicle control jumper renewal; 

• Power and trailer car batteries renewal; 

• ATP (Automatic train protection) equipment removal and installation of original 
speedometer and cabling; 

• Power car bedplate drain connector renewal; 

• Power car traction motor contractor renewal; 

• Cab air con module upgrade. 
 

These actions will tackle problems we have identified since the fleet arrived in Scotland. In addition, 

and in the spirit of continuous improvement, ScotRail will generate and maintain an HST Fleet 

Reliability Action Plan (FRAP) and update it as the fleet accumulates mileage (see 5.7 example).   

3.2.2 Improving availability and reliability of ScotRail’s class 385 fleet  
Availability 

The graph below shows ScotRail’s prudent planning assumptions for class 385 acceptance. 

 

 

Graph removed 3 

 

This plan, if delivered, provides adequate availability of class 385s to run the planned timetable. We 

will continue to press Hitachi to achieve delivery to their planned schedule and we will introduce more 

Class 385s to service as they become available, initially to replace Class 365s on Edinburgh to Dunblane 

services.  

Reliability 

Hitachi is responsible for maintaining ScotRail’s class 385 train fleet. The fleet was successfully 

introduced at the December timetable change with relatively few problems in service.  We are working 

closely with Hitachi to deliver continual improvements in class 385 reliability. To support this 

programme Hitachi has committed to: 

 Deployment of Train Riding Technicians (TRTs), who are located across the network providing 

technical support to our traincrew. They also provide support at Craigentinny depot each 

night.  Hitachi plans to increase this headcount to 24 TRTs by May 2019;    

 A team of seven Hitachi maintenance controllers in the ScotRail Integrated Control Centre, 

working alongside ScotRail and Network Rail.  This dedicated team will help with technical 

advice to ScotRail’s front-line employees to assist with service recovery. 

 
Hitachi will update and generate a class 385 FRAP, to deliver continuous improvement in class 385 
reliability.    

                                                           

3 Where text or other information has been omitted from the document this is because it is considered by ScotRail to fall 
within an exemption from disclosure under the Freedom of Information (Scotland) Act 2002 ("Act").  Although ScotRail is not 
subject to the requirements of the Act, it has elected to publish the Plan in full, subject only to such exemptions. 
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3.2.3 Reducing class 158 and 170 technical cancellations  
ScotRail’s engineering team has identified specific actions to make sure that class 170 and class 158 

train reliability is sufficient to operate the required diagrams.  The following is taking place: 

 Class 170 

• Replacement of battery chargers; 

• Replacement of critical relays; 

• Update of data recorder software; 

• Renewal of door air pipe work. 

Class 158 

• Replacement of engine water pumps; 

• Improved starter motor performance; 

• Cab door lock replacement. 

ScotRail will generate and maintain class 170 and class 158 FRAPs and will update them regularly to 

capture any emerging trends (see 5.7 example).   

3.2.4 Locomotive-hauled contingency in Fife  
Our two locomotive-hauled trains in Fife were due to cease running in May 2019.  To provide further 

resilience, we will continue running these trains, which provide in excess of 600 seats for peak services, 

until sufficient HSTs are in service to deliver the planned cascade of class 170s to Fife routes. 
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4 Analysis of the causes of the drop in overall Franchise PPM 

The ScotRail Franchise Agreement sets a target of 92.5% of planned trains each day arriving at their 

destination within five minutes of the planned time. This is termed the Public Performance Measure 

(PPM). This applies to each of the five service sectors, as well as the aggregate of all services. ScotRail 

is in Breach of the Franchise Agreement if PPM MAA falls below 88.5%. Due to a decline in 

infrastructure performance and the increasing impact of cross border services on ScotRail 

performance, Transport Scotland gave a one-year derogation of 1% on the Breach benchmark until P5 

2019/20. 

Key factors that influence PPM are similar to those that affect cancellations and include: 

• Traincrew – an appropriately trained driver and / or conductor is not available to operate the 

service. This could be due to absence or employees being out of position due to service 

disruption or a training backlog; 

• Fleet – a train is not available to operate the service due to late delivery of the train or a 

technical failure. This could be related to weather – for example, wheel slip problems during 

autumn - awaiting material from suppliers, or a component failure when in service; 

• Infrastructure  – the rail network is not available to operate planned services. This could be 

because of asset failures (signal fault, power supplies, broken rail), weather (flooding, snow, 

storms, fallen trees), trespassers, or possession overruns; 

• Reactionary delay – impact of one late running train on other services. This could be a ScotRail 

train or another operator’s train causing delay.  

The chart below shows historic PPM performance of the ScotRail franchise. ScotRail now operates 

almost 60,000 services in a four-week period – more than ever before. As the network becomes 

busier, there is a risk of any given incident having a greater impact, due to increased congestion.  

ScotRail’s contingency and recovery plans are aimed at reducing this risk. 

 

 

Figure 5 – ScotRail PPM and Average Weekday Trains Run per Day 
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In 2016, a joint Performance Improvement Plan with Network Rail was implemented and while this 

led to improvement throughout that year and early 2017, performance started to decline again from 

autumn 2017, and has not recovered. An independent review was therefore undertaken and 20 

recommendations to deliver system-wide improvements were made in the 2018 Donovan Report. 

Both ScotRail and Network Rail committed to adopt and deliver Donovan’s 20 recommendations.  

4.1 Why has performance continued to 

decline? 

The pie chart shows how responsibility for PPM failures over 

the previous 12 months is split between Network Rail, 

ScotRail and other Train Operating Companies (TOCs). While 

PPM failures have increased against each of the three parties 

since 2016/17, Network Rail failures have increased by 44%, 

ScotRail by 9% and other TOCs by 24% in the past year. The 

chart below shows a year on year comparison for each cause, 

showing the sharp increase in Network Rail delays last year. 

Had Network Rail performance been similar to ScotRail and 

other TOCs last year, overall ScotRail performance would be 

at 90.1%, and therefore not in Breach. We are absolutely 

committed to working closely with Network Rail to help them 

deliver reliable infrastructure performance. 

  

 

Figure 7 – Responsibility of PPM Failures Year on Year Comparison 
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There are five significant reasons why PPM has declined in the past year ranked in decreasing order: 

• A decline in system resilience, resulting in more trains missing the PPM target by one minute.  

• Infrastructure asset failures  

• Severe weather  

• Late running cross border train services impacting ScotRail services  

• An increase in cancellations, as described in section two of this plan   

The following sections provide more information on these five areas.  

4.1.1 A decline in service resilience  
In the past year, there has been a large increase in the number of trains failing PPM by one and two 

minutes, equating to 2.5% of trains failing PPM. 

  
PPM% 

PPM +1 

minute 

PPM +2 

minutes 

 P11 2017/18 – P10 2018/19 87.2% 2.5% 1.7% 

P11 2016/17 – P10 2017/18 90.3% 2.1% 1.4% 

Figure 8 – PPM, PPM + 1 minute and PPM +2 Minutes Year on Year Comparison 

We are now running more than 2,400 trains every week day – an increase of 11% from 10 years ago 

and almost 8% more than when 92.5% PPM MAA was last achieved in 2013. Linked to this, we are 

seeing an increasing impact when incidents do occur, with the delay per incident across Scotland 

increasing by 15% this year on last year.  

4.1.2 Impact of infrastructure asset failures 
Asset failures have caused 2% of trains to fail PPM in the past year. Infrastructure, particularly in the 

Glasgow area, has performed poorly during 2018.  

Figure 10 illustrates the improving performance from Network Rail’s maintenance delivery units, in 

Edinburgh, Motherwell and Perth, but a worsening in Glasgow.  

 

Figure 9 – Network Rail Scotland Asset Failure Counts by Delivery Unit Year on Year Comparison 
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Nearly 60% of ScotRail services operate to and from Glasgow Central and Queen Street high-level 

stations, with a further 20% operating via the low-level platforms at both stations. This volume of 

services means that an infrastructure failure in the Glasgow area causes twice as many PPM failures 

as the Scotland average. We are working with the Network Rail team to support the improvement in 

this area. 

 

4.1.3 Impact of severe weather 
Severe weather caused 1.4% of trains to fail PPM in 2018. The impact of this in the past year has been 

nearly three times the five-year average, and five times that of 2017. The network was affected by the 

severe snow when ‘Beast from the East’ hit Scotland, followed by the hottest summer on record, then 

Storm Ali in early autumn 2018. Each of these events had a significant impact on performance, as a 

result of line closures and safety-related speed restrictions. 

  

Figure 10 – Weather PPM Failures Year on Year Comparison 
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4.1.4 Late running cross border services 
Late running cross border services have caused 1.2% of trains to fail PPM in the last year. There is 

significant interaction on the West Coast and East Coast main lines between ScotRail services and 

other operators, which requires careful management. In the past year, long distance operators 

running in Scotland have seen their PPM decline by 7.2%. This means an increasing number of trains 

arriving late at key junctions in Scotland, which leads to knock-on delays to ScotRail services.  

 

 

Figure 11 – ScotRail and Anglo-Scots PPM Trends 

4.1.5 An increase in cancellations since P8  
Every train cancellation is a PPM fail. The increase in cancellations ahead of, and following, the 

December 2018 timetable change (described in section 2 of this plan) has materially worsened 

ScotRail performance, causing PPM to fall by 0.4%. As we introduced our recovery plan, the volume 

of cancellations reduced during January and is forecast to return to historic levels from May 2019 

onwards.   
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5 Steps proposed for remedying the PPM Breach 

ScotRail recognises that recent performance is not what our customers expect and deserve. 

While this Plan is a ScotRail plan, delivery by our Alliance partner, Network Rail, and our other 

suppliers, is critical to achieving our PPM target. We will continue to work collaboratively with 

Network Rail and our supply chain partners and will do everything we can to work together and 

support each other in delivering our plans. 

While the Donovan report recommendations form the core of our performance improvement strategy 

for the next year, we have identified further initiatives, which we believe will support improving 

performance. These fall into two key areas: 

• Improvements to reliability and availability of the train fleet, as described in section 3.2;   

• Improving resilience of the rail network, recognising the growth in traffic in recent years by:  

o helping the network recover from incidents more quickly;  

o reversing the increasing trend of trains losing time on their journey, resulting in more 

sub-threshold delays and more trains failing PPM by one or two minutes.  

5.1 Integrated Control Centre 

The ScotRail Alliance Integrated Control Centre – a partnership between Network Rail Scotland and 

ScotRail – at Springburn, Glasgow is where we manage Scotland’s Railway on a day-to-day basis. 

Decisions made at the centre impact passengers across Scotland. As we continue to run more trains 

on the network to provide a better service to customers it becomes ever more difficult to recover 

from incidents on Scotland’s Railway network.  

For this reason, we have decided to increase resources in our control centre, aimed at faster recovery 

from incidents, and better management of day-to-day train running and working closely with our 

colleagues out and around the network “Go-Look-See” to focus on key issues. We will: 

• Recruit four additional ScotRail employees to improve incident management – this will 

improve our response when incidents occur and allow all services to return to normal working 

more quickly, by resourcing an additional desk in our Integrated Control Centre to meet the 

increased workload from operating additional services; 

• Recruit three additional train running controllers – train running controllers currently 

manage every service across Scotland. Following a workload review, we will be increasing the 

number of controllers by three, to allow for dedicated teams for the East of Scotland and the 

North of Scotland – these areas were previously combined into one role. By doing this we can 

achieve extra focus on punctual train running; 

• Implement a new policy to recover from fleet failures more quickly – we are rolling out a 

new process across all our drivers and control centre, which will allow us to get trains moving 

faster when an incident occurs. 

In addition, our Head of Integrated Control has created a Glasgow Central Resilience Plan, which was 

based on lessons learned from previous incidents. These included a need to improve communications 

during disruption to services. The actions in place will improve our ability to recover the service when 

a major incident impacts Glasgow Central station, which is the busiest in Scotland. 

5.2 Performance management 

Our performance team monitors delays across all ScotRail services, capturing and analysing data, 

which helps target actions to improve our service delivery.  
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We are always striving to improve our root cause analysis and to help this we will: 

• Refocus the ScotRail performance team to improve root cause data collection and analysis 

to target performance improvement activity in the correct places. This will involve an increase 

in employee numbers and reallocating current resources to improve accuracy of our root 

cause data. This will support our overall strategy for performance management, which has the 

following key themes: 

o Devolved accountability and responsibility – providing our local managers with the 

information which enables them to identify problems and improve performance, 

supported by local reviews and follow up of actions, working closely with local NR 

colleagues as necessary with cross-functional colleagues on each line of route; 

o A continuous improvement culture – by training our local teams in tools and 

techniques to improve performance, and by focussing on better delay attribution to 

identify root cause of delays, and better analysis, driving effective action plans to 

improve performance. 

o Focus on PPM near-miss trains – by improving our analysis of trains which miss their 

PPM target by one or two minutes, using better data such as GPS technology to target 

key stations and services, delivering an improvement in overall punctuality.  

In addition, we have identified further areas of focus, which we believe will drive improved 

performance: 

• An additional £500,000 a year for the Performance Improvement Fund (PIF) – ScotRail will 

provide the fund to empower local managers to identify and implement performance 

improvement projects. A project manager will be in place to manage these projects; 

• Complete a pilot of roving microphones at Glasgow Central and Argyle Street Low Level 

Stations – aimed at improving the flow of trains through this busy low level station. These 

worked well during the Commonwealth Games in Glasgow 2014 and we are running a pilot 

where they are used in the morning and evening peaks. Learning from the London 

Underground, they help our people to better inform customers of the number of train 

carriages and encourage them to use the full length of the available platform. This means 

trains spend less time at the station, it will improve our PPM, and give a better service to our 

customers. If the pilot proves successful we propose to extend these to other stations. 

• Update our customer information screens at 16 stations – similar to the above, this is an 

initiative to better inform passengers, improve the customer experience and provide 

additional information during disruption, by allowing our customers to benefit from future 

service enhancements, such as automatic display of train length information; and providing 

“last reported at” information, which will allow our customers to see the station at which their 

train was last reported calling. This will complete the roll-out of this facility to all our stations 

with customer information screens.  

5.3 Donovan review recommendations 

The Donovan review published its recommendations in March 2018. ScotRail and Network Rail both 

committed to implementing all 20 recommendations, and these continue to form the core of our 

performance improvement plans going forward.  

The Office of Rail and Road (ORR) recently commissioned an independent review to assess progress 

and the effectiveness of the implementation of the Donovan recommendations. This report was 

published in December 2018 and can be found via the following link:  

Nichols ORR Review 

 

http://orr.gov.uk/__data/assets/pdf_file/0012/40035/jn5419-nichols-scotland-performance-report.pdf
http://orr.gov.uk/__data/assets/pdf_file/0012/40035/jn5419-nichols-scotland-performance-report.pdf
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The review concluded:  

• The Donovan report has provided the ScotRail Alliance with a clear set of tangible initiatives 

for performance improvement based on a ‘whole systems’ approach; 

• There is a strong focus and momentum around performance management, which has 

pervaded across all elements of the Alliance structure, at both a senior and a working level; 

• There is a positive, innovative, and collaborative approach to performance improvement 

based on the principle of “Every Second Counts”; 

• Acknowledged there is a good understanding at an output level of what needs to be 

undertaken to implement each recommendation; 

• Having resource allocated to each recommendation, including a project manager and a 

sponsor, means there is clarity of accountabilities and roles; 

• A new portfolio reporting process from October 2018, reviewing progress of the 

recommendations at a wider, portfolio level is good practice, with plans to strengthen this 

reporting further. The review considers the establishment of a Programme Management 

Office to be a very positive development; 

• Progress across the portfolio is reviewed by the Managing Director of the ScotRail Alliance on 

a quarterly basis. The review team, who attending a quarterly meeting, stated there is clear 

evidence of challenge in the meeting; 

• Implementation of the Donovan recommendations has encouraged further innovation with 

regard to performance management approach;  

• The ScotRail Alliance has taken steps to strengthen its performance management team, 

helping to build on embedding the Donovan recommendations into a longer-term sustainable 

programme of performance initiatives. 

The review also highlighted areas for development including: 

• Detailed plans underpinning recommendations are at varying levels of maturity; 

• A more structured, consistent project-based approach to detailed planning and 

implementation should be undertaken; 

• Recommendation 16 (co-create the operational delivery plan and recovery plan for the 

Glasgow electrics) would significantly benefit from a project-based approach; 

• The portfolio reporting process needs to be further developed to ensure the correct 

information is reported and escalated so senior management can obtain a more realistic view 

of progress, as well as focusing on key risks and issues; 

• Risk management is only at an embryonic stage. 

The recommendations in these areas have been accepted by both ScotRail and Network Rail and plans 

are being created to ensure they are addressed.   

 

5.4 Timetable changes  

5.4.1 December 2018 
The introduction of the December 2018 timetable has been reviewed, and despite the challenges 

brought by late delivery of trains, it has resulted in improved punctuality on many parts of the 

network. 

As an example, a key element of the timetable was the introduction of a step back at Milngavie for 

most of the day, whereby an arriving train, instead of forming the next service back, with only a seven-

minute window, will form the service more than 30 minutes later. This, combined with changes to 

signalling at Westerton, has improved right time departures from Milngavie by 17.5% from the 
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timetable change to the date of submission of this plan, and an overall improvement in performance 

on the key North Electric and Argyle line routes. 

5.4.2 May 2019 
The May 2019 timetable was bid to Network Rail in August 2018. An offer was received in late 

November. Almost all areas of potential dispute had been resolved between the parties by mid-

December and the timetable was in a close to final state.  

The impact of increased employee turnover in east of Scotland traincrew depots was recognised prior 

to bidding the timetable and the number of daily services remains the same as the December 2018 

timetable change. A further deliverability review was undertaken in January 2019 to incorporate the 

lessons learned from the December 2018 change. This focused on improving our planning and delivery 

of sufficient traincrew training for each timetable change. It should be noted that if drivers continue 

to move to other operators in the west of Scotland this presents an ongoing risk to timetable delivery 

which is being closely monitored. 

The May timetable change delivers major capacity and journey time improvements across Scotland. 

Class 385s will operate all Edinburgh-Glasgow via Falkirk High, via Cumbernauld, and via Shotts, as well 

as Dunblane-Edinburgh and Dunblane-Glasgow services. This consistent train deployment, combined 

with the reduced journey times, increases turnaround times at terminal stations and provides the 

control centre with greater flexibility to manage the network during disruption.  

Additionally, this will enable us to deliver the planned formations on each route more consistently. As 

we roll out more HSTs into service this will free up more diesel trains to strengthen services on other 

routes, including Fife and Borders. 

Programme management  

Timetable changes are challenging multi-disciplinary projects and the complexity is increased 

significantly when it involves operating many new trains on new routes. For the December 2018 

timetable change, the largest in Scotland for more than a generation, ScotRail established a 

programme-led multi-disciplinary team. The programme manager is currently leading the training plan 

(section 3.1.1) and therefore has full visibility of the learnings from the December timetable change.  

The team meet on a two-weekly basis to identify the risks, track progress, and resolve problems. As 

the project progresses the team will meet more frequently, and other resources will be deployed as 

required to bring resilience to the timetable change. The team selected for the May 2019 timetable 

change is a cross-functional business group, which covers: 

• Operations; engineering; class 385 train delivery team; HST train delivery team; train planning; 

Network Rail; training; customer experience; safety; and communications. 

The team has generated a pipeline, tracking the steps to execute the project. These are captured on 

a project plan and control log, to make sure the project is tracking to plan. The team also identifies 

and reviews risks, for example the loss of drivers to other train operators, which may put pressure on 

some depots while new drivers are recruited and trained to replace them. 
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5.5 Traincrew reporting detail 

Following lessons-learned from the December 2018 timetable change, ScotRail identified 

opportunities to improve traincrew management and reporting of traincrew training and competence. 

While our core action is recruiting additional traincrew, we are also creating better traincrew 

management and reporting tools, which are described below:  

 

Traincrew database 

This tool is being built with the aim of consolidating all traincrew competence information, for both 

routes and train knowledge, in one place. The database stores competence for each individual driver 

and conductor for any applicable train and route, and can then report on the current status of training 

levels in each traincrew link, for each location. This provides a robust foundation for planning services 

and traincrew deployment at each depot as described in section 3.1.3. 

 

 
Figure 12 - Indicative Location Competence Summary, with all data backed up by a specific driver ID.  

Training Plan 

The operations and learning and development teams will continue to plan training courses. An 

additional training plan tool has been developed to report training levels based on an input date. This 

training plan tool combines an output from the traincrew database and planned weekly training, 

meaning that planned training levels are backed up by employee names and a weekly training 

calendar. The final output of this tool is a planned number of competent drivers and conductors for 

any given input date.  

These tools aim to give more accurate, evidence-based traincrew management and reporting tools, 

which will play an important role in future timetable changes. These tools are being built to assist in 

resolving any training issues from December 2018 and to plan training for May 2019 and beyond.  

5.6 Network Rail asset failures 

We will work closely with Network Rail (NR) colleagues at route and local level to support them in 

delivering better asset performance and overall network management. We are holding joint 

performance summits involving both organisations’ senior delivery teams, which have been successful 

in building relationships and identifying improvement opportunities. We will continue with these 

summits, extending to local areas where there are particular challenges. We are helping NR to identify 

key route sections across Scotland’s Railway, which are critical for performance and where we can 

support them in delivering improved reliability on these sections. 

To correct the worsening trend of infrastructure failures at key areas across Glasgow, the “Glasgow 

Plan” was created by Network Rail Scotland, which provides an additional £5 million to improve 

reliability and response across the inner Glasgow area. To date the “Glasgow Plan” is 60% complete, 



23 
 

 

with all activity due to be completed by March 2019. Since the plan began in the summer of 2018, we 

have started to see an improvement in asset reliability at key locations across Glasgow with an 

improving trend for three consecutive railway periods. We will continue to work with NR colleagues 

in the Glasgow area to support delivery of this plan. 

Additionally, the Network Rail Control Period 6 plan has allocated £6 million a year for an asset 

improvement plan, which will be used to improve asset reliability across Scotland, and we will work 

closely with Network Rail to support delivery of this plan. 

5.7 Fleet reliability action plans 

Within ScotRail, each fleet operated has a Fleet Reliability Action Plan (FRAP), which is owned by the 

respective Fleet Manager and Fleet Engineer. FRAPs across ScotRail are being revised, including for 

class 385 (Hitachi is responsible for the maintenance) and HST fleets, and will use a new format, as 

shown in the example below, which includes all the information necessary to drive improving fleet 

improvement: 

• A vision for each fleet of where we want to be, for example MTIN and delay minute targets; 

• Who the stakeholders and delivery team are, driving the team to take ownership of updates 

and actioning the plan; 

• A rolling period summary of MTIN and PPM failures data, along with further KPIs as plans come 

into action, identifying periods above and below target; 

• A tracker of ongoing FRAPs and their expected impact on PPM failures, delay minutes, and 

cancellations;  

• Performance trajectories based on FRAP impacts. 

 

Figure 14 below is an example of an updated FRAP, in this case for the class 170 fleet, although they 

are in place for all ScotRail fleets.   
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Figure 13 – Class 170 Fleet Reliability Action Plan 

  

MHAH - Class 170 -   Fleet Reliability Action Plan  ( FRAP ) Part 1 of 2

Period Target Actual Target Actual Non-Tech

18/19 01 11,566 13,913 64 79 34

18/19 02 11,566 9,014 89 166 59

18/19 03 11,566 12,497 92 140 23

18/19 04 11,566 11,196 101 155 33

18/19 05 11,566 9,740 79 200 35

18/19 06 11,566 12,380 92 120 38

18/19 07 11,566 19,365 98 93 23

18/19 08 11,566 9,973 123 136 67

18/19 09 11,566 8,652 172 194 92

18/19 10 11,566 11,821 147 122 46

18/19 11

18/19 12

18/19 13

YTD (MAA) 11,566 11,104 106 141 45

PPM FailuresMTIN

ASR's goal is for the Class 170 fleet to achieve and grow reliability beyond  the YR5 TS CO of 11,566.

FRAP Owners : Fleet Manager, Senior Fleet Engineer 

Delivery Team: Production Performance Manager, Performance & Technical Manager, Fleet Engineer 
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P10 Performance Executive Summary
1. Class 170 fleet was better than target for MTIN.
2. Period 10 PPM failures were better than target.
3. Completion of FRAP actions align with achieving >11,566 MTIN.

Top Incidents for Period 10:

The key systems underperforming year to date are:

Siemens Type Relays      
Failures of the Siemens 3TH control relays. The relays are failing across several critial systems, presenting failures such as UBA's and 
engine cut outs. Proposal to remove and replace them with an STPI 326-404 sealed relay variant. 
Phase 1 of trial with Porterbrook for sign off. Upon success of phase 3 of the trial (final phase), the replacement will roll out across the 
fleet, implemented via the C8 maintenance program, starting September 2019.
In in the interim the critical Siemens relays are being replaced like-for-like (relays: R-SNS4, R-ID1, R-BKS).

Door Pipework
Number of door failures relating to air issues at the vestibule doors. This is due to the pipework behind the toilet module becoming 
brittle and cracking, resulting in a loss of air. There is a mod at present to fit sensors behind the toilet module, in which the pipework is 
being renewed at the same time. 

OTMR's
Units failing in service with OTMR fault lights. Attributed to firmware issues on the OTMRs.
MOD 3 OTMR's requiring a hardware change to get to MOD 4. 
MOD 4 OTMRs only require a firmware upgrade to get to MOD 5, mitgates the OTMR clock failures recently encountered with MOD 4
firmware.
Currently ongoing, with 3 MOD 3 strikes left to change out to MOD 5. 
Arrowvale currently proposing to utilise night shifts to capture the firmware upgrades for 4 to 5 mod strikes.

Engine EDC Re-Map
Class 170 engines were found to have EDC's with a non-standard configuration. This lead to unnecessary amounts of strain on the 
turbos on the engine rafts, leading to mainline failures.
The EDC's are now being re-mapped and set to 95%. This is the standard confguration according to LH plant.
This should mitigate against the strain on the turbo's and in turn mitigate the turbos from cracking.
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6 ScotRail’s contractual commitments 

ScotRail is already undertaking, at its own cost, a significant number of measures to address the 

challenges described in this plan. 

ScotRail will commit contractually, in a Remedial Agreement with Transport Scotland, to implement 

existing and further additional measures identified in this Plan. The table below summarises the 

commitments that will be contained within the Remedial Agreement.  

 Commitments principally relating to 
Cancellations 

Remedial 
Plan 
reference(s) 

Completion 

1 Complete current driver and conductor 
recovery training programme in East of 
Scotland depots 

3.1.1 All required training under 
recovery programme 
completed by 31 May 2019 
 

2 Recruit 55 additional drivers during 2019 3.1.2 All Trainees recruited during 
2019 
 
All training completed and 
additional drivers available to 
operate services by May 2020 

3 Recruit 30 additional conductors during 
2019 

3.1.2 All Trainees recruited during 
2019 
 
All training completed and 
additional conductors 
available to operate services 
by July 2019 

4 Develop and maintain an ongoing  
three-year traincrew resource plan 
based on future requirements in order to 
deliver the agreed Service Level 
Commitment  

3.1.4 Plan for 2019-2021 to be 
submitted to Transport 
Scotland by end of May 2019 
and thereafter reviewed and 
updated at least once per 
annum 

5 Create a Head of Operations Strategy role 
within the ScotRail Operations department 
organisation, which role shall be 
responsible for maintaining the three-year 
traincrew resource plan referred to in 
commitment 4 above.   

3.1.4 Role to be in place by 30th April 
2019.  The role shall be treated 
by the Franchisee as one of its 
Key Personnel for the 
purposes of Schedule 11, 
paragraph 2 of the Franchise 
Agreement 

6 Develop and maintain a train-crew strategy 
for the remaining duration of the Franchise 
Term.   The train-crew strategy shall be 
developed and maintained by the 
Operations Director and will be regularly 
reviewed and presented to the AS Board for 
approval.  

3.1.5 Strategy to be developed and 
submitted to Transport 
Scotland by 30th April 2019.  
Updates thereafter to be 
provided not less than six-
monthly.  

7 Implement an improved internal 
programme management and governance 
framework for resources and timetable 
planning that meets (inter alia) the 
recommended outputs of the following 

3.1.5 Revised framework to be 
implemented by 30th April 
2019.       
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recommendations from the Arup 
Independent Review: (4, 5, 6, 7, 8, 9, 10, 11, 
12, 13 & 14) 

8 Revise and thereafter maintain and 
implement Fleet Reliability Action Plans 
(FRAPs) for all ScotRail trains, including class 
385s, maintained by Hitachi.    The FRAPS 
shall at a minimum include the content 
described in section 5.7 of the Remedial 
Plan and the specific initiatives for 
individual fleets referred to in Sections 3.2.1 
and 3.2.3 of the Remedial Plan  
  

3.2.1, 3.2.3, 
5.7 

Updated FRAPs in new format 
to be submitted to Transport 
Scotland by 30th April 2019 
and thereafter to be updated 
and reviewed on a four-
weekly basis.   

9 ASR will lease three additional classic HST 
trains to provide resilience and support 
training activity. 

3.2.1 Lease of three additional 

classic HST trains completed, 

with one additional 

classic available for passenger 

service by 15 March 

2019.    Thereafter, fleet 

availability and number of 

units in passenger service shall 

be reported and monitored on 

a periodic basis.  

10 Eight additional Hitachi train riding 
technicians to be recruited bringing the 
establishment up to 24 

3.2.2 Recruitment to be completed 
by 31 May 2019 

11 Seven Hitachi maintenance controllers in 

the ScotRail integrated control centre, 

working alongside ScotRail and Network 

Rail.   

3.2.2 Controllers to be in place by 
31st March 2019 

12 Extend the contract for hire of two 
locomotive hauled trains, each with a 
minimum of 300 seats, to provide capacity 
on Fife Circle peak services until May 2020, 
with a further option to extend to Dec 2020, 
in order to ensure they are available until 
sufficient HSTs are in service to deliver the 
planned cascade of class 170s to Fife routes 

3.2.4 Extension to be 
contractualised by 31 May 
2019 

    
 Commitments principally relating to PPM Remedial 

Plan 
reference(s) 

Completion 

13 Recruit four additional ScotRail employees 
based in the Integrated Control Centre to 
manage incidents 

5.1 In post by 31st October 2019 

14 Recruit an extra three Train Running 
Controllers dedicated to Suburban East and 
Express Other sectors 

5.1 In post by 31st October 2019 

15 Implement new policy to be used by the 
Integrated Control Centre to recover from 
fleet failures more quickly 

5.2 Policy will be in place with 
employee training underway 
by 31 March 2019 
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16 An additional £500k funding each 
Franchisee Year for Performance 
Improvement Fund (PIF) 

5.2 Enhanced fund to be 
established by end of April 
2019.   Periodic reporting to be 
provided thereafter on 
approval and implementation 
of initiatives and funds 
committed 

17 Reorganise ScotRail performance team, 
including modernising business processes 
and greater use of digital technology to 
improve root cause data collection and 
analysis  

5.2 Reorganisation to be 
completed and report 
submitted to Transport 
Scotland summarising 
outcomes and improvements 
achieved by end of August 
2019.   

18 Upgraded Customer Information Screens at 
the following 16 stations, which includes 61 
screens.   This will ensure that all ScotRail 
stations with CIS screens have the required 
functionality to display future system 
enhancements.   
 
ALEXANDRIA  
BALLOCH  
BURNSIDE  
BISHOPTON  
CLYDEBANK  
CROSSHILL  
CUPAR  
GARROWHILL  
LADYBANK  
MUIREND  
NEWTON 
PATTERTON  
QUEENS PARK 
SHETTLESTON  
WHITECRAIGS  
WILLIAMWOOD 

5.2 Upgraded screens installed by 
31 March 2020.  

19 Complete a pilot of roving microphones at 
Argyle St and Glasgow Central Low-Level 
stations to improve information and speed 
of customer boarding during peaks. 

5.2 Results of pilot submitted to 
TS by 28 June 2019. If 
successful, proposals will be 
submitted to operate system 
permanently and extend to 
Partick and Queen Street Low-
Level stations 
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6.1 When will ScotRail exit Breach?  

6.1.1 Cancellations 
ScotRail performance has started improving but we know we need to do more. Our plans will reduce 

the number of cancellations throughout 2019. Customers have already started to see the benefit of 

this. However, the nature of a MAA measure (12 months of historic data) is that it takes a year for 

poor performance to drop out of the numbers. For this reason, although we will deliver improved 

performance sooner, our MAA is not expected to exit Breach until May 2020. The chart below shows 

the anticipated trajectory of the MAA for cancellations on the Suburban East sector. We expect our 

Express Other sector to follow a similar trajectory and exit date. 

 

Figure 14 – Suburban East Cancellations Forecast 
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6.1.2 PPM 
On the date of submission of this plan, we were not in Breach for PPM MAA as a whole. As explained 

previously there is a risk of this during 2019, and therefore we have included our plan for PPM 

improvement in this document. For the same reason as the cancellations MAA, it will take a year for 

poor performing periods to drop out of the numbers, and so we are forecasting exiting Breach for PPM 

by March 2020. The graph below shows our forecast trajectory for franchise PPM based on expected 

Network Rail and ScotRail performance during 2019/20. The period forecast reflects the normal 

seasonal variation in train service performance experienced throughout the year.    

 

Figure 15 – Franchise PPM Forecast 

PPM for the Suburban East and Express Other sectors is forecast to exit Breach by May 2020, in line 

with the trajectory for cancellations within those sectors.   
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7 Risks and Governance 

 

We will implement an improved internal programme management and governance framework for 

resources and timetable planning that meets the recommended outputs of the recommendations 

from the Arup Independent Review (see section 3.1.5). 

As we work on implementing individual plan initiatives, we will create standardised, detailed risk 

reporting analysing the risks to delivery of the plan, and appropriate mitigations, in line with ScotRail’s 

overall risk management policy and ISO 31000 principles. We will include this in our periodic reporting 

updates to Transport Scotland.  

We will establish appropriate governance to enable effective monitoring of the delivery of this plan 

by Transport Scotland, in line with the established framework that is already in place for monitoring 

Committed Obligations and other contractual commitments, including production of a reporting 

pack to support a periodic Remedial Plan monitoring meeting (RPMM) to be attended by Abellio 

ScotRail’s Operations Director, Head of Performance and Head of Franchise and agreed 

representatives of Transport Scotland which will sit within the framework of our overall meeting 

structure with Transport Scotland.     This will include provision of appropriate updates on progress 

to the Performance Management Group and the Franchise Performance Meetings.   

  



31 
 

 

 

8 Glossary of terms 

 

Glossary of Terms 

CP6   Control Period 6 (Network Rail) 

FRAP   Fleet Reliability Action Plan 

GTR   Govia Thameslink Railway 

GWR   Great Western Railway 

HST   High Speed Train 

LNER   London North Eastern Railway 

MAA   Moving Annual Average 

MTIN   Miles between Technical Incidents 

NR   Network Rail 

ORR   Office of Rail and Road 

PCM   Programme Controls Manager 

PEG   Performance Executive Group 

Period eg P6  Four-weekly railway reporting period 

PIF   Performance Improvement Fund 

PIP   Performance Improvement Plan 

PM   Project Manager 

PPM   Public Performance Measure 

PPMf   Public Performance Measure failures 

PRM TSI  Persons with Reduced Mobility – Technical Specifications for Interoperability 

RMD   Route Managing Director 

RMT   Rail Maritime and Transport Workers Trade Union  

ScotRail Alliance Partnership between Network Rail Scotland and ScotRail  

T-12   12 weeks before timetable change 

TOC   Train Operating Company 

TPE   TransPennine Express 

TRT   Train Riding Technicians 

VTWC   Virgin Trains West Coast 

XC   Cross Country 



Rural Economy and Connectivity Committee 

11th Meeting, 2019 (Session 5), Wednesday 27 March 2019 

Subordinate Legislation 

1. The Committee will consider the following instruments:

Affirmatives 

• SSI 2019/draft: Motor Sport on Public Roads (Scotland) Regulations 2019
[draft] (Annex A)

Negatives 

• SSI 2019/89: The Agriculture Market Measures (EU Exit) (Scotland)
(Amendment) Amendment Regulations 2019* (Annex B)

• SSI 2019/87: The Sea Fish Licensing (Foreign Vessels) (EU Exit)
(Scotland) Order 2019* (Annex C)

• SSI 2019/88: The Sea Fishing (Licences and Notices) (EU Exit)
(Scotland)(Amendment) Regulations 2019* (Annex D)

2. Although the three asterisked SSI’s above are being made to prepare for EU 
Exit, they are not being made under the European Union (Withdrawal) Act 
2018. Therefore, the SSI protocol does not apply and these SSI’s are not 
subject to the requirement for sifting by committee to determine the 
appropriate procedure nor are the written statements made under the terms of 
EUWA or the SSI protocol considered appropriate.

3. The Annexes, for each instrument respectively, contain the clerk’s note, the 
instrument itself and the Scottish Government’s policy note.

Rural Economy and Connectivity Committee Clerks 
 March 2019 

REC/S5/19/11/3
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Rural Economy and Connectivity Committee 

11th Meeting, 2019 (Session 5), Wednesday 27 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/draft: Motor Sport on Public Roads (Scotland) Regulations 2019
[draft]

Type of Instrument: Draft Affirmative 

Laid Date: 28 February 2019 

Minister to attend the meeting: Yes 

Procedure 

1. The Rural Economy and Connectivity (REC) Committee is lead committee for this
instrument and is required to report to the Parliament on its considerations.

2. Under Rule 10.6.1 (a), these regulations are subject to affirmative resolution
before they can be made. It is for the REC Committee to recommend to the
Parliament whether these draft regulations should be approved.

3. The Cabinet Secretary for Transport Infrastructure and Connectivity has, by
motion S5M-16261 (as set out in the agenda), proposed that the Committee
should recommend the approval of this instrument.

4. The Cabinet Secretary for Transport Infrastructure and Connectivity will attend to
explain the purpose and policy objective of the instrument and to answer any
questions from members. He will then (under a subsequent agenda item) be
invited to speak to and move the motion seeking approval. The formal debate on
the motion may last for up to 90 minutes.

5. At the end of the debate, the Committee must decide whether it agrees or
disagrees with the motion, and then report to Parliament accordingly. Such a
report need only be a short statement of the Committee’s recommendations.

6. The Committee should note that the regulations, subject to Parliaments views,
are to come into force in mid – April. This timetable will fulfil the statutory 40-day
laying period, although not the 54 days convention. The reason for the
convention is to allow lead committees the full 40 days to scrutinise and approve
the instrument before it is subject to a motion to approve in the Chamber
thereafter. Correspondence from the Scottish Government outlining the breach of
convention is attached below.

REC/S5/19/11/3
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Annex A

http://www.legislation.gov.uk/sdsi/2019/9780111041314/contents
http://www.legislation.gov.uk/sdsi/2019/9780111041314/contents
https://www.parliament.scot/S5_Delegated_Powers/Flowchart_on_Affirmative_SSIs.pdf


 
 

Purpose 
 
7. These Regulations set out the procedure for authorising races and trials of speed 

between motor vehicles on public roads in Scotland.  They allow a roads authority 
(which for trunk roads is the Scottish Ministers and for other roads is the relevant 
local authority) to make orders known as motor sport orders authorising the 
holding of a race or trial of speed between motor vehicles on public roads in 
Scotland. 

 
8. The Instrument and Policy Note are attached and available online at the first link 

above. A Business and Regulatory Impact Assessment, a Screening Report, a 
Fairer Scotland Duty Assessment Not Required Declaration and an Island 
Communities Impact Assessment have also been provided and are attached.    

 
 

Consideration by the Delegated Powers and Law Reform Committee 
 

9. The Delegated Powers and Law Reform Committee considered this instrument at 
its meeting on 12 March 2019, and determined that it did not need to draw the 
attention of the Parliament to the instrument on any grounds within its remit. 
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in 
reporting to the Parliament on this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
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Draft Regulations laid before the Scottish Parliament under section 12I(3) of the Road Traffic Act 

1988 for approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 

ROAD TRAFFIC 

The Motor Sport on Public Roads (Scotland) Regulations 2019 

Made - - - - 2019 

Coming into force in accordance with regulation 1 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

sections 12G and 12H(4), (7) and (8) of the Road Traffic Act 1988 (“the 1988 Act”)(a), section 

75(10) and (11) of the Deregulation Act 2015 (“the 2015 Act”)(b) and all other powers enabling 

them to do so(c). 

In accordance with section 12I(1) of the 1988 Act(d) and section 75(12) of the 2015 Act, the 

Scottish Ministers have consulted such persons as they consider appropriate. 

In accordance with section 12I(3) of the 1988 Act, a draft of this instrument has been laid before 

and approved by resolution of the Scottish Parliament. 

Citation and commencement 

1. These Regulations may be cited as the Motor Sport on Public Roads (Scotland) Regulations

2019 and come into force on the day after the day on which they are made. 

Interpretation 

2. In these Regulations—

“1988 Act” means the Road Traffic Act 1988(e),

“authorised body” means a body authorised under regulation 3(6) to issue permits in respect of

a race or trial of speed,

“authorised route” means the route of a race or trial of speed authorised by a motor sport

order, and

(a) 1988 c.52.  Sections 12G and 12H of the Road Traffic Act 1988 were inserted by section 73(3) of the Deregulation Act 
2015 (c.20) (“the 2015 Act”). 

(b) 2015 c.20. 
(c) The powers to make these Regulations are exercised together by virtue of section 33(2) of the Interpretation and Legislative 

Reform (Scotland) Act 2010 (asp 10).  These Regulations are subject to the affirmative procedure by virtue of section 33(3) 
of that Act. 

(d) Section 12I was inserted by section 73(3) of the 2015 Act. 
(e) 1988 c.52. 
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“motor sport order” means an order made under regulation 5 authorising a race or trial of 

speed. 

Permission to apply for a motor sport order 

3.—(1) A person who wishes to promote a race or trial of speed between motor vehicles on a 

public road in Scotland may apply to an authorised body for a permit. 

(2) Before issuing a permit, the authorised body must consult—

(a) any roads authority for a road on which the event is to be held,

(b) any local authority for—

(i) an area in which the event is to take place,

(ii) an area which is otherwise likely to be significantly affected by the event,

where that local authority does not require to be consulted in their capacity as a roads 

authority under sub-paragraph (a), 

(c) the chief constable of the Police Service of Scotland, and

(d) such other persons as the authorised body considers appropriate.

(3) The authorised body must issue a permit if satisfied that—

(a) the applicant intends to promote the event,

(b) the applicant has the necessary financial and other resources to make appropriate

arrangements for the event,

(c) the proposed route is suitable for the event,

(d) appropriate public safety arrangements for the event have been or will be put in place,

and

(e) the applicant has arranged or will arrange appropriate insurance cover in connection with

the event.

(4) A permit must specify—

(a) the route, as approved by the authorised body, that is to be followed by participants in the

event,

(b) arrangements for the approval by the authorised body of drivers participating in the event,

(c) arrangements for the approval by the authorised body of vehicles to be used in the course

of the event,

(d) the public safety arrangements that the applicant intends to put in place for the event, and

(e) arrangements made or to be made by the applicant for insurance in connection with the

event.

(5) A permit may set out conditions as to safety or any other matter that the authorised body

considers should be included in any motor sport order made under regulation 5 in relation to the 

event. 

(6) The bodies that are authorised to issue permits for the purposes of this regulation are listed in

column 1 of the table in schedule 1 and the kind of event in respect of which each body may issue 

a permit is listed in the corresponding entry in column 2. 

Application for a motor sport order 

4.—(1) A person who— 

(a) wishes to promote a race or trial of speed between motor vehicles on a public road in

Scotland, and

(b) has a permit issued in their favour under regulation 3 in relation to that event,

may apply for a motor sport order authorising the event. 
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(2) An application under paragraph (1) may be made to the roads authority for the roads on

which the event is to take place (and, where there is more than one such authority, separate 

applications must be made to each authority). 

(3) The application must be made not less than 6 months before the event.

(4) The application must be accompanied by—

(a) the permit issued under regulation 3,

(b) details of any orders under section 16A of the Road Traffic Regulation Act 1984(a)

(prohibition or restriction on roads in connection with certain events), and of any other

orders, regulations or other legislative instruments, that will be needed in connection with

the event,

(c) details of proposed alternative routes for traffic which will be affected by the event,

(d) a risk assessment in such form, if any, as the roads authority may specify, and

(e) such fee, if any, as the roads authority may specify.

Determination of applications for motor sport orders 

5.—(1) A motor sport order may only be made in response to an application under regulation 4. 

(2) Before determining whether to make a motor sport order, a roads authority must consider—

(a) the likely impact of the event on the local community,

(b) the potential local economic and other benefits, and

(c) any other matters that the roads authority considers relevant.

(3) The roads authority may make the motor sport order if satisfied that—

(a) adequate arrangements have been made to allow the views of the local community to be

taken into account,

(b) adequate arrangements have been made to involve local residents, the police and other

emergency services in the planning and implementation of the event,

(c) adequate public safety arrangements have been or will be made for the event, and

(d) adequate traffic management arrangements have been or will be made for the event.

(4) A motor sport order must—

(a) specify the event to which it relates, including the date or (in the case of an event that is

to take place on more than one day) the dates on which it is to take place,

(b) include a map showing—

(i) the roads on which traffic will be prohibited or restricted for the event,

(ii) the authorised route that is to be followed by participants in the event, and

(iii) the areas which will be available for occupation by spectators, and

(c) specify alternative routes for vehicular and pedestrian traffic likely to be affected by the

event.

(5) A motor sport order may—

(a) include such other conditions as the roads authority considers appropriate, and

(b) include conditions which must be satisfied before, during or after the event.

(6) Where more than one application has been made in accordance with regulation 4(2), a motor

sport order may not be made unless it is made by all of the authorities acting jointly. 

(a) 1984 c.27. Section 16A was inserted by section 1(1) of the Road Traffic Regulation (Special Events) Act 1994 (c.11) and 
was relevantly amended by section 74(3) of the 2015 Act. 
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Effect of motor sport order 

6.—(1) This regulation makes provision in relation to the effect of a motor sport order. 

(2) An event official is specified for the purposes of section 12H(3) and (8) of the 1988 Act in

relation to an event authorised by a motor sport order. 

(3) The provisions listed in schedule 2 do not apply during the course of an event authorised by

a motor sport order in relation to— 

(a) a participant,

(b) an event official,

(c) a motor vehicle being used by a participant or event official,

provided that participant or, as the case may be, event official complies with the conditions 

imposed by paragraph (4). 

(4) For the purposes of paragraph (3), and section 12H(2) and (3) of the 1988 Act, the conditions

imposed on participants and event officials are that— 

(a) the participant or event official is on the authorised route when the roads forming that

route are closed to vehicles being driven by members of the general public,

(b) the participant or event official complies with any conditions applicable to participants or,

as the case may be, event officials that are specified in the motor sport order authorising

the event,

(c) the participant or event official complies with any conditions imposed on participants or,

as the case may be, event officials by the promoter,

(d) in the case of a participant, the participant has been approved to participate in the event

by the authorised body,

(e) in the case of an event official, the event official has been authorised to officiate at the

event by the promoter.

(5) In this regulation—

(a) “promoter” means the person primarily responsible for the organisation and arrangement

of the event which has been authorised by a motor sport order,

(b) “event official” means a person who facilitates the holding of such an event, or assists in

connection with its conduct.

Amendment of section 16A of the Road Traffic Regulation Act 1984 

7. In section 16A(12) of the Road Traffic Regulation Act 1984 (prohibition or restriction on

roads in connection with certain events), after “has been made” insert “, or that has been 

authorised by or under regulations under section 12G of that Act,”. 

Repeals, saving and transitional provision 

8.—(1) The 1990 Act and the 1996 Act are repealed. 

(2) Despite their repeal by paragraph (1), and subject to paragraph (4), the 1990 Act and the

1996 Act continue to have effect on and after the date on which these Regulations come into force 

in relation to any race or trial of speed— 

(a) authorised under either of those Acts before that date, and

(b) authorised to take place before 31 December 2019.

(3) Paragraph (2) does not apply to—

(a) paragraph 10(1) of the schedule of the 1990 Act,

(b) paragraph 10(1) of the schedule of the 1996 Act.
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(4) Paragraph 10(2) of the schedule of the 1990 Act and paragraph 10(2) of the schedule of the

1996 Act are to be read as if “this section” were replaced with “section 12H(8) of the Road Traffic 

Act 1988”. 

(5) For the purposes of section 12H(8) of the 1988 Act, an event to which paragraph (2) applies

is to be treated as if it were an event authorised by or under these Regulations. 

(6) In this regulation—

(a) “the 1990 Act” means the Strathclyde Regional Council Order Confirmation Act 1990(a),

(b) “the 1996 Act” means the Scottish Borders Council (Jim Clark Memorial Rally) Order

Confirmation Act 1996(b).

Name 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 

(a) 1990 c. xi. 
(b) 1996 c. xii. 
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SCHEDULE 1 Regulation 3(6) 

MOTOR SPORT GOVERNING BODIES AUTHORISED TO ISSUE 

MOTOR SPORT PERMITS AND CORRESPONDING EVENTS 

Column 1 Column 2 

Body Event 

The Royal Automobile Club Motor Sports 

Association Limited(a) 

Events involving motor vehicles other than 

motor cycles 

The Scottish Auto-Cycle Union Limited(b) Events involving motor cycles 

(a) The Royal Automobile Club Motor Sports Association Limited is an incorporated company (registered number: 01344829) 
and its registered office is Motorsport UK House Riverside Park, Colnbrook, Slough, SL3 0HG.

(b) The Scottish Auto-Cycle Union Limited is an incorporated company (registered number: SC121963) and its registered 
office is 28 West Main Street, Uphall, Broxburn, West Lothian, EH52 5DW.
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SCHEDULE 2 Regulation 6(3) 

TABLE OF STATUTORY PROVISIONS DISAPPLIED BY A MOTOR 

SPORT ORDER 

Provision Subject matter 

Road Traffic Regulation Act 1984(a) 

Section 18(3) Contravention of order relating to one-way 

traffic on trunk roads 

Section 20(5) Contravention of order relating to use of 

vehicles on roads of certain classes 

Section 81(1), an order under section 84(1), 

section 86(1), an order under section 88(1) and 

section 89(1) 

Speed limits and temporary speed limits 

Regulations under section 99 Removal of vehicles illegally parked, etc. 

Section 104(1) Immobilisation of vehicles illegally parked 

Roads (Scotland) Act 1984(b) 

Section 129(5) Using a vehicle in a foot-way, footpath or cycle 

track 

Section 129(6) Parking a motor vehicle on a cycle track 

Road Traffic Act 1988(c) 

Section 21(1) Prohibition of driving or parking on cycle 

tracks 

Section 22 Leaving vehicles in dangerous positions 

Section 36(1) Drivers to comply with traffic signs 

The Highway Code, as it has effect under 

section 38 

Section 40A Using vehicle in dangerous condition, etc. 

Regulations under section 41 Regulation of construction, weight, equipment 

and use of vehicles 

Section 41A Breach of requirement as to brakes, steering-

gear or tyres 

Section 41C Breach of requirement as to speed assessment 

equipment detection devices 

Section 42 Breach of other construction and use 

requirements 

Section 47(1) Obligatory test certificates 

Section 87 Drivers of motor vehicles to have driving 

licences 

Section 103(1)(b) Driving while disqualified 

Section 143(1) and (2) Users of motor vehicles to be insured or secured 

against third-party risks 

(a) 1984 c.27. 
(b) 1984 c.54. 
(c) 1988 c.52. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations set out the procedure for authorising races and trials of speed between motor 

vehicles on public roads in Scotland. They allow a roads authority (which for trunk roads is the 

Scottish Ministers and for other roads is the relevant local authority) to make orders known as 

motor sport orders authorising the holding of a race or trial of speed between motor vehicles on 

public roads in Scotland. 

Before applying to a roads authority for a motor sport order, the promoter of the planned event 

must first seek a permit to do so from an authorised body under regulation 3. The authorised 

bodies and the events for which they may issue permits are set out in schedule 1 of the 

Regulations. Authorised bodies must consult the persons specified in regulation 3(2) before 

issuing a permit and must be satisfied as to the matters specified in regulation 3(3) such as the 

suitability of the proposed route, public safety arrangements, and insurance cover. The permit 

must specify the details mentioned in regulation 3(4) such as the route approved by the authorised 

body as well as the public safety and insurance arrangements to be put in place for the event. 

Having obtained a permit under regulation 3, the promoter of the planned event must apply under 

regulation 4 to the relevant roads authority for a motor sport order. The application must be made 

at least 6 months before the event and, among other things specified in regulation 4(4), must be 

accompanied by details of any legislative instruments (such as temporary traffic regulation orders) 

that will be needed in connection with the event and details of alternative routes for traffic which 

will be affected by the event. 

Under regulation 5 the roads authority must consider the likely impact of the event on the local 

community, the potential local benefits, and any other matters that the roads authority considers 

relevant before deciding whether to make the motor sport order. The roads authority may only 

grant the order if satisfied that, among other things, adequate public safety arrangements and 

adequate traffic management arrangements have been or will be made for the event. 

The effect of a motor sport order is set out in regulation 6. As well as authorising the event, a 

motor sport order has the effect of disapplying various provisions of road traffic legislation to 

officials, participants, and their vehicles, so that the event authorised by the order can be lawfully 

held on public roads in Scotland. Section 1 (causing death by dangerous driving), section 1A 

(causing serious injury by dangerous driving), section 2 (dangerous driving), section 2B (causing 

death by careless, or inconsiderate, driving) and section 3 (careless, and inconsiderate, driving) of 

the Road Traffic Act 1988 (“the 1988 Act”) do not apply to a participant in an event authorised by 

or under these Regulations by virtue of section 12H(3) of that Act. Regulation 6(2) disapplies 

those provisions to event officials as well. A number of other provisions, as listed in schedule 2, 

are disapplied by regulation 6(3), subject to the conditions in regulation 6(4). Section 12H(8) of 

the 1988 Act makes provision regarding the liability of the promoter of the event for personal 

injury or damage to property caused by the promoter or participants. Regulation 6(2) also brings 

event officials within the scope of that provision. 

Regulation 7 amends section 16A of the Road Traffic Regulation Act 1984 so that a temporary 

traffic regulation order prohibiting or restricting traffic on a road in connection with certain events 

can be made in connection with a race or trial of speed between motor vehicles authorised under 

these Regulations. 

Regulation 8 repeals the Strathclyde Regional Council Order Confirmation Act 1990 (c.xi) and the 

Scottish Borders Council (Jim Clark Memorial Rally) Order Confirmation Act 1996 (c.xii), which 

provided for authorisation of the Mull Rally and the Jim Clark Memorial Rally respectively, but 

makes saving and transitional provision in relation to those rallies for 2019. 
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POLICY NOTE 

THE MOTOR SPORT ON PUBLIC ROADS (SCOTLAND) REGULATIONS 2019 
SSI 2019/XXX 

The above instrument was made in exercise of powers conferred by sections 12G and 12H of 
the Road Traffic Act 1988, and section 75(10) and (11) of the Deregulation Act 2015. This 
instrument is subject to affirmative procedure before the Scottish Parliament. 

Purpose of the instrument. 

These Regulations set out the procedure for authorising races and trials of speed between 
motor vehicles on public roads in Scotland.  They allow a roads authority (which  for trunk 
roads is the Scottish Ministers and for other roads is the relevant local authority) to make 
orders know as motor sport orders authorising the holding of a race or trial of speed 
between motor vehicles on public roads in Scotland. 

Background and Policy Objectives 

It is generally a criminal offence to promote or take part in a race or trial of speed on public 
roads in Scotland. The only exceptions to this currently in Scotland are events authorised under 
the Scottish Borders Council (Jim Clark Memorial Rally) Order Confirmation Act 1996 and 
the Strathclyde Regional Council Order Confirmation Act 1990. These private acts made at 
Westminster authorise and allow, respectively, the events known as the Jim Clark Rally and 
the Isle of Mull Rally, and disapply road traffic enactments during the events for vehicles on 
the rally routes.   Other motor vehicle competitions such as navigational rallies and treasure 
hunts, which are conducted within applicable road traffic laws, are permitted on public roads, 
subject to an authorisation procedure.  Racing is permitted off the public road subject to a 
similar authorisation process. 

Local authorities currently have the power to authorise a road closure for certain sporting and 
leisure events on public roads under the Road Traffic Regulation Act 1984 (RTRA). However, 
this does not currently extend to the closure of public roads for motor vehicle races or trials of 
speed.  

The Jim Clark and Mull rallies have not been held on closed public roads in recent years due 
to ongoing issues faced by the event organisers with insurance cover following two tragic 
incidents in 2013 and 2014 which resulted in four fatalities. These consisted of one fatality at 
the non-closed road Snowman Rally held on forestry land near Inverness and three fatalities at 
the Jim Clark Rally which was being held on closed public roads.  

Following those tragic incidents, the Scottish Ministers announced in June 2014 that a 
Motorsport Event Safety Review Group would examine safety, and specifically spectator 
safety, at motorsport events in Scotland and make recommendations to improve safety for 
future events.  The review recognised that there is an inherent risk in taking part in or attending 
motorsport events and it sought to recommend reasonable and proportionate measures that 
would manage and minimise the risks to spectators.   
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In December 2016 the Crown Office and Procurator Fiscal Services (COPFS) announced that 
a single Fatal Accident Inquiry (FAI) would take place into the fatalities at both the Snowman 
and Jim Clark Rallies.  The FAI determination was published in November 2017.  Both the 
findings of the review and the FAI have been taken on board by the Motorsport UK, the national 
membership organisation and governing body for four-wheel motorsport in the United 
Kingdom, resulting in much stricter guidance and awareness related to spectator safety. 
 
In light of these developments, the Scottish Ministers consider it appropriate to use the powers 
in section 12G to 12I of the Road Traffic Act 1988 (which were added to that act by the 
Deregulation Act 2015) to make provision to allow the holding of races or trials of speed 
between motor vehicles on public roads in Scotland.  This SSI makes that provision, 
introducing a two stage authorisation process that gives key roles to motor sport governing 
bodies and local authorities in allowing motor sport events to be held on closed public roads in 
Scotland.    
 
Role of Motor Sport Governing Bodies 
 
Motorsport UK and the Scottish Auto Cycle Union already have considerable experience of 
authorising motor sport events, including taking into account the interests of residents and 
communities when planning events.  They issue skill-related competition licences for various 
types and classes of motor sport events and there are ranges of safety requirements that 
competitors must comply with in order to take part in various events.   
 
This SSI places these motor sport governing bodies at the heart of the authorisation process, 
thereby ensuring that the organisations with the experience of authorising and running such 
events can use that experience to oversee the events. Organisers of events, before applying to 
a local authority for a motor sport order, will be required to approach the relevant motor sport 
governing body and seek that body’s permission to do so.  The motor sport governing bodies 
will act as a gatekeeper before promoters can even apply to a local authority, and must be 
satisfied as to matters such as the sufficiency of the applicant’s resources, the suitability of the 
route, and the appropriateness of the public safety arrangements.   As is existing practice in 
England and Wales, these bodies will also be required to licence the participating drivers and 
vehicles.  They will be required by the Regulations to undertake consultations with event 
organisers, roads authorities, local authorities and Police Scotland before a permit to apply for 
a motor sport order is issued.  
 
The motor sport governing bodies also have an ongoing responsibility to ensure that their 
guidelines and safety requirements are adhered to.  The Motorsports UK Stage Rally Safety 
Requirements Document is an example of the type of safety requirements which are placed on 
event organisers before a permit is issued.  The motor sport governing bodies’ involvement 
does not stop on the issuing of a permit.  In the above example, for instance, MSA officials 
such as an MSA Safety Delegate and an MSA Steward take on key posts in stage rallies and 
are present at the event.  They have the power to cancel entire events or part of the event on 
safety grounds if they have concerns at any point. 
 
 
Role of Local Authorities 
 
Having received an application accompanied by a permit from the relevant motor sport 
governing body, the local authority will determine whether or not to make a motor sport order 
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by considering the likely impact of the event on the local community, the potential local 
economic and other benefits.   The local authority will also need to be satisfied that the views 
of the local community have been taken into account and that adequate public safety and traffic 
management  arrangements have been made.  It is envisaged that this will in practice be done 
in consultation with the local authority’s Safety Advisory Group (SAG) and Police Scotland. 
 
The SSI amends s.16A of the RTRA so that a temporary traffic regulation order prohibiting or 
restricting traffic on a road in connection with certain events can be made in connection with a 
race or trial of speed between motor vehicles.  It will be for the local authority to make any 
temporary traffic regulation orders that are necessary for the event applied for to take place. 
 
As well as closing the roads on which an event is to be run, it will generally be necessary to 
suspend speed limits and certain other road traffic regulations if organised races or trials of 
speed are to take place on public roads.  Other than the provision made in the Scottish Borders 
Council (Jim Clark Memorial Rally) Order Confirmation Act 1996 and the Strathclyde 
Regional Council Order Confirmation Act 1990, which only relate to specific events, there is 
no existing general mechanism to do this.  This SSI therefore operates, via the issuing of a 
motorsports order, to suspend a prescribed list of road traffic regulations such as speed limits 
for those participating in or officiating at an authorised event. 
 
Consultation 
 
All statutory requirements regarding the consultation for this Scottish Statutory Instruments 
have been carried out.  A public consultation was held between the 3rd December 2018 and the 
28th January 2019 and we received a total of 3,788 responses. 
 
Nine questions were asked in total and a clear majority of respondents (98% in favour) 
supported the introduction of a two stage application process to allow motorsports events to be 
held on closed public roads.  Respondents also clearly supported (99% in favour) the proposals 
for Local Road Authorities to be given powers to close public roads for motorsports events in 
line with the current powers they already have for other types of events. 
 
Impact Assessments 
 
A Business and Regulatory Impact Assessment (BRIA), Pre Screening Report for 
Environmental Impact Assessment (SEIA), Pre Screening Report Island Communities Impact 
Assessment and partial Fairer Scotland Duty Impact Assessment have been completed. 
 
  
Roads Policy Team 
Transport Scotland 
 
27 February 2018 
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Final 
Business and Regulatory Impact Assessment 

 
Title of Proposal 
The Motor Sport on Public Roads (Scotland) Regulations 2019 (“the Regulations”) 
 
Purpose and intended effect 
 
Background 
Currently it is a criminal offence to promote or take part in a race or trial of speed on public 
roads in Scotland. The only exceptions to this currently in Scotland are events authorised 
under the Scottish Borders Council (Jim Clark Memorial Rally) Order Confirmation Act 
1996 and the Strathclyde Regional Council Order Confirmation Act 1990. Both these 
private acts made at Westminster authorise and allow, respectively, the Jim Clark Rally 
and the Isle of Mull Rally.   Other motor vehicle competitions such as navigational rallies 
and treasure hunts are permitted on public roads, subject to an authorisation procedure.  
Racing is permitted off the public road subject to a similar authorisation process. 
 
The Regulations introduce a two stage authorisation process to allow motorsports to be 
held on closed roads in Scotland.  This places the relevant motorsports governing bodies 
(i.e. Motorsports UK and Scottish Auto-Cycle Union) with the skills and experience of 
authorising and running events are at the heart of the application and authorisation 
process. 
 
The Regulations allow authorities to authorise motorsports events jointly with the relevant 
motor sport governing body, potentially unlocking benefits at a local level, by issuing a 
motor sport order.   
 
While local authorities do have the powers to authorise a temporary road closure for 
sporting and leisure events on public roads under the Road Traffic Regulations Act 1984 
(RTRA), those powers do not currently extend to road closures for motor vehicle races or 
trials of speed.  The Regulations amend the RTRA so that they may now do so.  Further, 
where local road authorities have authorised an event via the issuing of a motorsports 
order, the Regulations will operate to suspend a prescribed list of road traffic regulations, 
such as speed limits, for those participating in or officiating at the authorised event. 
 
The Jim Clark and Mull rallies have not been held on closed public roads in recent years 
due to ongoing issues faced by the event organisers with obtaining insurance cover 
following two tragic incidents, that resulted in one fatality at the Snowman Rally in 2013 
and three fatalities at the Jim Clark Rally in 2014.  Under the Road Traffic Act 1988 event 
organisers are liable in damages for personal injury or damage to property unless it is 
proved that they took reasonable steps to prevent the injury or damage occurring. 
 
 
Objective 
 
Creating a more successful country is a key pillar of the Scottish Government’s efforts to 
promoting a wealthier and fairer place to live.  The Scottish Government  recognises the 
important contribution motorsport events can bring to local economies.  This is indicated 
within the Scottish Government’s National Performance Framework: 
 

• Participation in a cultural activity (National Indicator) 
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• Growth in cultural economy (National Outcome) 
 

• We are creative and our vibrant and diverse cultures expressed and enjoyed 
widely. 

 
Following the tragic fatalities, Scottish Ministers announced in June 2014 that a 
Motorsport Event Safety Review Group would examine safety, and specifically spectator 
safety, at motorsport events in Scotland and make recommendations to improve safety for 
future events.  The review recognised that there is an inherent risk in taking part in or 
attending motorsport events and it sought to recommend reasonable and proportionate 
measures that would manage and minimise the risks to spectators.    
 
In December 2016 the Crown Office and Procurator Fiscal Services (COPFS) announced 
that a single Fatal Accident Inquiry (FAI) would take place into the fatalities at both the 
Snowman and Jim Clark Rallies.  The FAI determination was published in November 
2017.  Both the findings of the review and the FAI have been taken on board by 
Motorsport UK resulting in much stricter guidance and awareness related to spectator 
safety.   
 
Rationale for Government intervention 
 
Scotland has a long and proud tradition in the world of motorsports and the Scottish 
Government recognises the need to balance the potential for economic benefit and public 
enjoyment from such events with a high degree of safety, both for spectators and road 
users.   
 
The Scottish Government also wishes to see those who have the best understanding of 
the sport enabled to assess all aspects of these events. It also values the benefits of 
decisions regarding these events being taken at a local level therefore empowering 
communities to hold events for the local areas benefit.  
 
Consultation 
 
Within government 
 
Discussions have been on-going with colleagues across Scottish and UK Governments in 
developing the Regulations, including but not restricting, the following directorates and 
departments: 
 

• Active Scotland,  
• Scottish Government Legal Directorate 
• Department for Transport. 

 
Public consultation 
An eight week national public consultation by the Scottish Government ran from 3rd 
December 2018 to the 28th January 2019.  
 
https://www.transport.gov.scot/consultation/consultation-on-motorsports-on-closed-public-
roads/ 
 
We received a total of 3,788 responses, which included responses from seven local 
authorities and Mull Community Council.  The consultation also received responses from 
representatives with a knowledge about motorsports, including: 
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• Sportscotland 
• Motorsport UK 
• Scottish Association of Motor Sports Clubs 
• British Motorsports Marshal Club 
• RSAC Motorsport Limited 

 
The analysis report was published on 25 February and can be seen at: 
 
http://www.transport.gov.scot/consultation/ 
 
In the main, the consultation focused on the current arrangements for allowing 
motorsports on closed roads and the proposal to introduce a two stage application 
process to allow events to be held on closed public roads.  Respondents clearly supported 
(99% in favour) the proposals for Local Road Authorities to be given powers to close 
public roads for motorsport events in line with the current powers they already have for 
other type of events.   
 
Working Groups 
 
In order to gather expert views from the field of motorsports, Transport Scotland formed 
the Motorsports on Closed Public Roads advisory group consisting of key stakeholders 
such as: 
 

• Police Scotland 
• The Society of Chief Officers of Transportation in Scotland (SCOTS) 
• The Convention of Scottish Local Authorities (COSLA) 
• The Jim Clark Rally Organisers 
• The Isle of Mull Rally Organisers 
• Motorsport UK 
• The Scottish Motorsports Association 
• The Scottish Borders Council 
• Active Scotland 
• Transport Scotland Road Policy Officials 

 
The group met on two separate occasions in June 2018 and October 2018 to discuss the 
format of the public consultation and the issues surrounding the insurance of such events 
and the impact to event organisers.  In addition to the working group meetings there has 
been ongoing liaison with stakeholders. 
 
Direct Engagement 
 
In addition to the working group meetings, we have had one-to-one meetings with 
Motorsport UK and discussions with the Jim Clark and Mull rally organisers. 
 
Options 
 
Option 1 – Do nothing. 
 
Option 2 – Amend existing legislation, and 
 
Option 3 – Enact new legislation. 
 
Sectors and groups affected 
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All of the options have impacts for the following sectors and groups: 
• Local Authorities 
• The Scottish Government 
• Businesses 
• Individuals, motorists and motorsports organisations 

 
Option 1 – Do Nothing 
 
Benefits 
 
This option would mean that the only local authorities who would have to consider 
authorising motorsports events on closed public roads are those with powers under 
existing legislation. This would mean the Scottish Borders Council, in respect of the Jim 
Clark Rally, and Argyle and Bute Council, in respect of the Isle of Mull Rally.  These are 
the only two events which are the subject of current private acts of the Westminster 
Parliament, namely the Scottish Borders Council (Jim Clark Memorial Rally) Order 
Confirmation Act 1996 and the Strathclyde Regional Council Order Confirmation Act 1990.  
This however is largely irrelevant as event organisers are now unable to arrange 
insurance cover for their events under both of these pieces of legislation, which effectively 
means the events cannot be run. 
 
Businesses would not suffer any costs associated with roads being closed to host 
motorsport events.  Adversely, businesses would not see any of the substantial benefits 
associated with an increase in tourism in areas as a result of motorsport events being 
held.  
 
The Scottish Government aims to build a wealthier and fairer Scotland and this features 
as one of its five key strategic objectives.  The engagement with local government, 
businesses and other stakeholders has shown a very high level of support for the 
principles of this policy as did the public consultation which gathered over 3,700 
responses.  The ‘do nothing’ option therefore fails to deliver on this strategic objective. 
 
Costs 
 
There would be no additional costs to local authorities as there would be no new events 
subject to a motorsports order for authorities to consider, outside of the two existing 
events as noted above. 
 
There would be no additional costs to businesses as no new events would be brought 
forward under the ‘do nothing’ option. This in turn, would impact the local economy as no 
visitors would travel to the area. 
 
In addition there would be no cost to the Scottish Government as there would be no 
growth in the number of events.  Both of the events already subject to private legislation 
would continue to be assessed as per previous years, however as noted above, due to 
insurance issues these events would likely be unable to continue. 
 
Option 2 – Amend existing legislation 
 
Benefits 
 
This option considers the possibility of amending the existing two pieces of legislation 
which currently permit motorsports events on closed public roads in Scotland, namely the 
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Scottish Borders Council (Jim Clark Memorial Rally) Order Confirmation Act 1996 and the 
Strathclyde Regional Council Order Confirmation Act 1990.   
 
Both of these acts are primary pieces of legislation enacted in the UK Parliament and as 
such, would require a new Act of Parliament to alter or extend any of the wording.  Any 
new events would also need a new Act.  
 
It is considered somewhat cumbersome to have to enact a new Act of Parliament for any 
new motorsports events that may be considered for a motorsports permit and motorsports 
order in the future.  Such previous Private Acts of Parliament have in the past taken 
anything from 20 months to 8 years to be enacted.   
 
Costs 
 
Specific costs to Option 2 have not been quantified, however any new Act would have a 
cost impact on the Scottish Government given the considerable amount of time and 
resource that it would take to put each Act in place.   
 
Option 3 – New Legislation 
 
Benefits 
 
New legislation allows for the potential to promote a Wealthier and Fairer Scotland and 
help promote events which have a track record of bringing benefits to the local 
communities who play host to such event.  The above engagement and public 
consultation has revealed a significant appetite for new regulations which allows for a two 
stage permit and order regime to be put in place.  This would allow the two historic events, 
the Jim Clark and Isle of Mull Rallies, to recommence albeit under a much stricter safety 
regime than had previously been in place.  It also places Local Authorities and the 
Motorsports Governing Bodies at the heart of the decision making process.  Additionally, 
the regulations would allow for additional new events to be considered in the future if they 
have the backing of the relevant local authority and motorsports governing body.  
 
Each event has the potential to bring significant income to the local area.  A previous 
study by Motorsport UK concluded that the Jim Clark Rally made a substantial contribution 
to the Scottish Borders economy and valued that income at circa £3m in 2006.  The same 
study showed that in 2010 the local economic impact of stage rallies, hill climbs and 
sprints, in the UK as a whole, was estimated to be ‘at least £23m’.  It also estimated that 
20 such new closed road motorsport events could generate between £18.5m and £40.9m 
in local community benefit over a five year period. 
 
Additionally, previous estimates have placed the benefit of the Isle of Mull Rally to the 
local economy in the region of £1m per annum.  
 
Costs 
There would be costs to Local Authorities in relation to authorising new events should they 
wish to consider these in the future.  This has not been quantified but would be considered 
to be low given that it would be administrative costs which the regulations allow to be 
recouped from event organisers in the form of a fee if they so wished.  This would also be 
offset by the positive impact on the local economy. 
 
It is also envisaged there may be some costs to businesses as a result of road closures, 
additional fuel or transportation costs, but this is expected to be minimal.  However, this 
has not been quantified as it would differ between events.  The short term nature of the 
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road closures coupled with the positive benefits that events bring through tourism would 
offset these costs. 
 
There would be no additional costs to the Scottish Government in relation to these new 
regulations. 
 
There may be some small additional costs for individuals who live in the immediate locality 
of events associated with short term road closures.  Costs such as extra fuel or travel 
costs as a result of road diversions may be encountered but these would be temporary in 
nature and are expected to be low.   
 
Scottish Firms Impact Test 
 
Public Bodies 
 
There will be some administrative costs for public bodies, such as local authorities – as 
they will be responsible for producing and approving Motorsport Orders.  While local 
authorities currently have powers to close roads for sporting and leisure events via the 
Road Traffic Regulation Act 1984, they do not have the power close public roads for time 
trials, motor vehicle races or trials of speed.  The effect of such a motorsports order would 
be to suspend a prescribed list of road traffic regulations, such as speed limits for those 
participating in the event.  
 
While the proposals were clearly supported by stakeholders, it was noted that local road 
authorities should have the ability to refuse an event or carry out works on public roads, in 
connection with an authorised event, as they deem necessary.  The majority of Local 
Authorities who responded stated that they would be willing to work with the relevant 
Motor Sports Governing Body to host an on road event within their area. 
 
Tourism  
 
Major rallies can involve 100 competitors, their families and their crew, as well as a large 
number of officials and volunteer marshals.  These groups will also contribute to the local 
economy via their spending.  High profile events, like the Beatson’s Mull Rally can also 
attract considerable interest from national and international media, which has also 
benefitted local tourism.  Attendance at the 2016 Mull rally was estimated to be 5,000 for 
the two days, which generated approximately £1 million for the local economy. 
 
Interestingly, it was noted by Marketing of Mull and Iona that the provisions contained 
within the regulations offer flexibility to local communities by “enabling local authorities to 
exercise road closures for additional motorsport events e.g. in the winter months to bring a 
much needed boost to the local economy out-with the main tourist season.” 
 
Small Businesses 
 
Respondents recognised that there could be some minor financial impacts to some local 
businesses when sections of roads are closed for a few hours for events, as they cannot 
obtain passing trade. However, this has not been quantified as it would differ between 
events.  Indeed respondents noted that the short term nature of the road closures coupled 
with the positive benefits that events bring through tourism would help to offset these 
costs. 
 
Competition Assessment 
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• There is no impact on competition. 
 

Test run of business forms 
 

• N/A – No new forms for businesses to complete. 
 

Legal Aid Test 
 
It is not expected that the proposals will have any impact on the level of use that 
an individual makes to access justice through legal aid or on the possible 
expenditure from the legal aid fund. This will be further explored and updated as 
necessary as the regulations progress. 
 
Enforcement, Sanctions and Monitoring 
 
It is not expected that any ongoing enforcement or sanctions will be required by the 
Scottish Government.  However, the Scottish Ministers do have the power to amend the 
Regulations to impose additional conditions as part of the authorisation process should 
they feel this is necessary, as has happened in the past with the Scottish Borders Council 
(Jim Clark Memorial Rally) Order Confirmation Act 1996. 
 
The motor sport governing body and the local authorities also have powers to place 
additional conditions on both the motor sport permit and motor sport order to ensure 
spectators’ safety, should they deem this necessary.  Neither permits nor orders have to 
be issued if there are genuine concerns associated with any aspects of an event – their 
issue is at the discretion of the body/authority.  
 
Implementation and Delivery Plan 
 
Implementation of the proposals will be aided by guidance on the development of 
motorsport orders, in consultation with stakeholders.  The guidance will be issued after the 
regulations coming into force.  
 
Post-implementation review 
 
There are no formal plans to review the regulations at a specific point in the future.  
However, the Scottish Government will continue to liaise with the motorsports working 
group to monitor their effectiveness. 
  
Summary and Recommendations 
 
Given the reasons and cost/benefit above, Option 3 is deemed the most appropriate to 
meet the policy intention whilst taking local authority and business considerations into 
account. 
 
Summary Cost Benefit Table 
 
Option Total benefit per annum Total cost per annum 

1 • No benefit • No additional cost to businesses. 
• No additional costs to Local 

Authorities or the Scottish 
Government as no existing 
events due insurance issue and 
no new events. 
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2 • Historic Jim Clark and Isle 
of Mull Rallies could once 
again take place. 

• The benefit of the Jim Clark 
Rally has previously been 
estimated at £3m for the 
local economy and the Isle 
of Mull Rally at £1m. 

• Only existing events could be 
held, but the insurance difficulties 
the current events have been 
facing would likely preclude this. 

• Cost of delay to any new events 
as each event would require a 
new separate Act of Parliament. 

• Scottish Government 
administrative costs associated 
with each new Act of Parliament.  

3 • Potential to promote a 
wealthier and fairer 
Scotland. 

• Historic Jim Clark and Isle 
of Mull Rallies could once 
again take place. 

• New events could be 
considered. 

• The benefit of the Jim Clark 
Rally has previously been 
estimated at £3m for the 
local economy and the Isle 
of Mull Rally at £1m. 

• Administrative costs for Local 
Authorities/Motorsports 
Governing Bodies associated 
with permitting events. 

• Potential for small associated 
costs to Businesses and 
Individuals associated with 
temporary road closures.  

 
 
Declaration and Publication 
 
The Cabinet Secretary or Minister responsible for the policy (or the Chief 
Executive of non-departmental public bodies and other agencies if appropriate) is 
required to sign off all BRIAs prior to publication. Use appropriate text from choices 
below: 
 
• Sign-off for Final BRIAs: 
I have read the Business and Regulatory Impact Assessment and I am satisfied 
that (a) it represents a fair and reasonable view of the expected costs, benefits and 
impact of the policy, and (b) that the benefits justify the costs. I am satisfied that 
Business impact has been assessed with the support of businesses in Scotland. 
 
Signed: Michael Matheson 
 
 
 
 
Date: 27 February 2019 
Minister’s name - Michael Matheson 
Minister’s title - Cabinet Secretary for Transport, Infrastructure and 
Connectivity 
 
Scottish Government Contact point: 
Fred O’Hara (Transport Scotland) 
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SCREENING REPORT 
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STEP 1 – DETAILS OF THE PLAN 
 

   
Responsible Authority: 
 

Transport Scotland: Roads Directorate: Road Policy Team 
 

  
Title of the plan: 
 

The Motorsport on Public Roads (Scotland) Regulations 2019  SSI 
2019/XXX 
 
 

  
What prompted the plan:  
(e.g. a legislative, regulatory or 
administrative provision) 
 

Scotland has a long and proud tradition in the world of motorsports 
and the Scottish Government recognise the need to balance the 
potential for economic benefit and public enjoyment from such events 
with a high degree of safety, both for spectators and road users.  The 
Scottish Government wishes to promote a wealthier and fairer 
Scotland and recognises the important contribution that motorsport 
events can bring to local economies.   
 
The Scottish Ministers have the power, under Sections 12G to 12I of 
the Road Traffic Act 1988 (added by the Deregulation Act 2015), to 
make provision for authorising the holding of races or trials of speed on 
public roads in Scotland.  The powers in the 1988 Act were granted 
following a UK Government consultation on a proposal to authorise 
motorsport events on public roads.  The Department for Transport 
have completed the work necessary to bring the Deregulation Act 
provisions on motor racing in England into effect, with Regulations 
specifying the motorsports governing bodies who are authorised to 
issue the necessary permits coming into force in April 2017.  Wales 
followed suit in February 2018.   
 
The Scottish Government also wish to see those who have an 
understanding for the sport enabled to assess all aspects of events. It 
also values the benefits of decisions regarding these events being taken 
at a local level therefore empowering communities to hold events for 
the local areas benefit. 

  
Plan subject:  
(e.g. transport) 
 

Transport 

  
Screening is required by the 
Environmental Assessment 
(Scotland) Act 2005.  
 
Based on Boxes 3 and 4, our view 
is that: 

 

      An SEA is required, as the environmental effects are likely 
to be significant: Please indicate below what Section of the 
2005 Act this plan falls within  

 

            Section 5(3)                Section 5(4) 
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    An SEA is not required, as the environmental effects are 
unlikely to be significant:  Please indicate below what 
Section of the 2005 Act this plan falls within  

 

            Section 5(3)                Section 5(4) 
 

  
Contact details: George Henry 

Head of Road Policy 
Transport Scotland  
58 Port Dundas Road 
Glasgow  
G4 0HF 

  
Date: 26 February 2019 
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STEP 2 – CONTEXT AND DESCRIPTION OF THE PLAN 
 

   
Context of the Plan: Currently it is a criminal offence to promote or take part in a race or trial of 

speed on public roads in Scotland. The only exceptions to this in Scotland are 
events authorised under the Scottish Borders Council (Jim Clark Memorial Rally) 
Order Confirmation Act 1996 and the Strathclyde Regional Council Order 
Confirmation Act 1990. Both pieces of private legislation made at Westminster 
authorise and allow, respectively, the Jim Clark Rally and the Isle of Mull Rally.   
Other motor vehicle competitions such as navigational rallies and treasure 
hunts are permitted on public roads, subject to an authorisation procedure.  
Racing is permitted off the public road subject to a similar authorisation 
process. 
 
Local authorities do currently have the power to authorise a road closure for 
sporting and leisure events on public roads under the Road Traffic Regulations 
Act 1984 (RTRA). This does not currently extend to the closure of public roads 
for motor vehicle races or trials of speed.   
 
 

  
Description of the Plan: The purpose of the Scottish Statutory Instrument is to introduce a two stage 

authorisation process to allow motor sports to be held on closed public roads in 
Scotland.  It is not envisaged that there will be a large number of events 
authorised under this SSI which is initially targeted to cover the Jim Clark Rally 
and the Isle of Mull Rally which are the only two closed road events that have 
taken place in Scotland in recent years.  There is however scope to extend the 
number of events in future years if there is appetite to do so. 

  
What are the key 
components of the 
plan? 

This SSI contains provisions which would allow local authorities to authorise 
motorsport events jointly with the relevant Motor Sport Governing Body, 
potentially unlocking benefits at a local level, by issuing a motor sport order.  
The local authority will determine whether or not to make a motor sport order 
by considering the likely impact of the event on the local community alongside 
the potential local economic and other benefits.   The local authority would also 
need to be satisfied that the views of the local community have been taken into 
account and that adequate public safety and traffic management arrangements 
have been made.  It is envisaged that this would be done in consultation with 
the local authority’s Safety Advisory Group (SAG) and Police Scotland. 
 
Additionally, local authorities do not currently have powers to suspend speed 
limits or other road traffic regulations.  This SSI operates, via the issuing of a 
motor sport order, so as to suspend a prescribed list of road traffic regulations 
such as speed limits for those participating in an authorised event. 
 
This SSI also places the relevant motor sport governing bodies at the heart of 
the authorisation process to ensure that the organisations with the experience 
and skills of authorising and running events can use their skill and experience to 
oversee the events. Organisers of events, before applying to a local authority for 
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a Motor Sport Order, will be required to approach the relevant Motor Sport 
Governing Body who will have the ability to issue a motorsports permit. 
 

  
Have any of the 
components of the plan 
been considered in 
previous SEA work? 
 

The details of the SSl provisions have not previously been considered in SEA 
work. This is because the governing bodies and rally organisers engage in proper 
processes that have applied precaution and appropriate techniques to ensure 
responsible environmental protection is applied at all events.  When applying to 
the governing body they discuss all aspects of the Rally with the relevant local 
authority’s Safety Action Group which is made up of key stakeholders from the 
emergency services, local authority officials and rally organisers.  They are 
required to undertake risk assessments, complete a safety report and meet the 
requirements of the governing body Motorsport UK (MSUK) Scottish Auto-Cycle 
Union Annual Handbooks. 
 
The MSUK remains committed to creating a sustainable and responsible model 
for British motor sport. Primarily this is achieved through regulation, for 
example.  
 

• Limiting Air and Noise pollution is extremely important to the MSUK and 
they have set mandatory limits for noise and air through their annual 
handbook.   

• Water courses can be protected by vehicle restraint systems if it is 
deemed necessary.  

• List of acceptable tyres for stage rallying, with treads that limit the 
damage caused to road surfaces.   

• Window film is mandated on stage rally cars to minimise the spread of 
glass if there is an accident.   

• Mud flaps are required on stage rally cars to keep displaced gravel on the 
road surface.   

• Mandatory use of spill kits at all events limits the potential environmental 
impact of spilt substances. 

 
MSUK regulations also allow for the development of vehicles powered by 
alternative fuels and technologies, which are permitted to compete on a level 
playing field with the risk managed appropriately. Technologies developed 
within motorsport that yield environmental benefits include fuel management 
and energy recovery systems.  Venue operators and rally organisers are acutely 
aware of their environmental responsibilities and are actively minimising their 
environmental impact by recycling waste, disposing of used tyres appropriately, 
using recycled materials wherever possible and using electronic 
communications.   
 
The Scottish Rally Championship Environmental Scrutineer plays a significant 
role to ensure that all necessary precautions are taken should any spillage occur 
on the race route.  Environmental inspectors are also in place to ensure that 
refuelling areas have a high level of safety applied to the site and that and that 
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any waste needing disposed of will do so in accordance with Section 34 (Duty of 
Care) of the Environmental Protection Act 1990. 

   
In terms of your 
response to Boxes 7 and 
8 above, set out those 
components of the plan 
that are likely to require 
screening: 

N/A  
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STEP 3 – IDENTIFYING INTERACTIONS OF THE PLAN WITH THE ENVIRONMENT AND  
CONSIDERING THE LIKELY SIGNIFICANCE OF ANY INTERACTIONS (Box 10) 

 Environmental Topic Areas Explanation of Potential 
Environmental Effects 

Explanation of Significance 

Plan Components 
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Component 1 

          
There will be limited potential 
environmental effects and if there is 
any they will be managed in 
accordance with the governing 
bodies regulations  

There will no significant impacts 

Component 2             

Component 3             

Example: Policy to 
facilitate greater 
access for the 
testing of water 
quality within river 
catchment. 

          

Protection of existing water quality, 
enabling the maintenance and 
possible enhancement of existing 
standards.  This should trigger actions 
that reduce impacts on soil, 
biodiversity and human health.  
Possible additional impacts on 
climatic factors associated with 
energy required to process water to 
drinking quality standards.       

Potential for significant effects 
identified, particularly given the 
importance of good water quality.  
A SEA should explore the 
significant of potential secondary 
effects on the other topics as 
identified.  For example, the ability 
of the policy to reduce emissions 
and pollution in line with quality 
targets and standards.   
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STEP 4 –  STATEMENT OF THE FINDINGS OF THE SCREENING 

    
Summary of interactions with the environment 
and statement of the findings of the Screening: 
(Including an outline of the likely significance of any 
interactions, positive or negative, and explanation of 
conclusion of the screening exercise.)  

The governing bodies and rally organisers engage in proper processes that  have applied precaution and 
appropriate techniques to ensure responsible environmental protection is applied at all events.   They are 
required to undertake risk assessments, complete a safety report and meet the requirements of the 
governing body Motorsports UK (MSUK) Scottish Auto-Cycle Union Annual Handbooks. 
 
Each event is likely to run over no more than three days at a time, therefore we feel there will be no 
significant impact on the local environment.  Any potential impacts are already mitigated by regulations 
set by governing bodies and therefore a full Strategic Environment Impact Assessment is required. 

  

When completed send to: SEA.gateway@scotland.gsi.gov.uk or to the SEA Gateway, Scottish Government, Area 2H (South), Victoria Quay, Edinburgh, EH6 6QQ. 
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FAIRER SCOTLAND DUTY 

 ASSESSMENT NOT REQUIRED DECLARATION 

Policy title The Motorsport on Public Roads 
(Scotland) Regulations 2019 

Directorate: Division: team Transport Scotland: Roads Directorate: 
Road Policy Team 

Policy lead responsible for taking 
the decision 

George Henry, Head of Road Policy 

 

Rationale for decision 

 

The principal purpose of the regulations is to introduce a two stage 
authorisation process to allow motorsports to be held on closed public roads 
across Scotland.  The regulations allow local authorities to authorise 
motorsport events jointly with the relevant motor sport governing body, 
potentially unlocking benefits at a local level, by issuing a motor sport order. 

Whilst the Motor Sport on Public Roads (Scotland) Regulations 2019 process 
is legislative, and therefore constitutes a strategic decision, we do not believe 
the regulations to have specific relevance to socio-economic inequalities.  We 
therefore conclude that no Fairer Scotland Duty assessment is required for 
this purpose. 

However, we do note that the scope of the regulations will benefit both urban 
and rural communities.  In particular, rural communities may benefit further as 
the local economy could be boosted by the hosting of events.    

It is currently a criminal offence to promote or take part in a race or trial of 
speed on public roads in Scotland.  The only exceptions is the Jim Clark 
Memorial Rally which is held in the Scottish Borders via Scottish Borders 
Council (Jim Clark Memorial Rally) Order Confirmation Act 1996 and the 
Beatson’s Mull Rally, which is authorised under the Strathclyde Regional 
Council Order Confirmation Act 1990.   However, neither event has been held 
for a few years due to ongoing issues about insuring such events. 

Under the Road Traffic Act 1988 event organisers are liable for damages 
unless the organiser has taken reasonable steps to prevent any accidents and 
injuries.  The two stage authorisation process will enable events like the Mull 
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Rally to proceed, which can attract considerable media interest both locally 
and internationally and generate up to £1 million for the local economy. 

Research has shown that socio-economic factors can be impacted if public 
roads are closed.  However, roads authorities are responsible for managing 
traffic as part of their duties under the Road Traffic Regulation Act 1984 and it 
is a requirement of the Regulations that local authorities, before issuing 
authorising an event, be satisfied that adequate traffic management 
arrangements have been or will be made for the event.  It should be noted, 
however, that generally for such events public roads are not all closed at 
once, instead only small sections of public roads may be closed for a couple 
of hours at a time whilst crews undertake their time trials.  More importantly, 
the Jim Clark and Mull Rallies have been running since 1969, and the roads 
authorities who approve these rallies work closely with the community to 
ensure that people can still get around during the event. 

To ensure that the Fairer Scotland Duty is considered we propose that all 
local authorities ensure they assess equality impacts of road closures when 
determining and approving future motorsports orders. 

 

I confirm that the decision to not carry out a Fairer Scotland assessment has 
been authorised by: 

Name and job title of Deputy Director (or 
equivalent) 

Date authorisation given 

 

Hugh Gillies 

Director of Roads 

 

 

25 February 2019 
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Title of policy/ 
practice/ strategy/ 
legislation etc.  

 
Motor Sport on Public Roads (Scotland) 
Regulations 2019 
 

Lead Minister Michael Matheson MSP, Cabinet Secretary 
for Transport, Infrastructure and 
Connectivity 

Lead official George Henry, Head of Road Policy 
 

Directorate 
Division  
Team 

Roads Directorate 

Transport Scotland 

Road Policy Team 

 

 
 

 
 
Stage 1 - Planning 
 
1. What is the aim of your policy/strategy/plan?  
 
The purpose of the Scottish Statutory Instrument is to introduce a two stage 
authorisation process to allow motor sports to be held on closed public roads in 
Scotland.  This places the relevant motorsports governing bodies (i.e. Motorsport UK 
and Scottish Auto-Cycle Union)) at the heart of the permit process to ensure that the 
organisations with the experience and skills of authorising and running events can use 
their skill and experience to oversee the events.  
 
Organisers of events, such as the Beatson’s Mull Rally, will be required to approach 
the relevant Motor Sports Governing Body who will have the ability to issue a motor 
sport permit, before the organisers can apply to a local authority for a Motor Sport 
Order.  It is not envisaged that there will be a large number of events authorised under 
this SSI which is initially targeted to cover the Jim Clark Rally and the Isle of Mull Rally 
which are the only two closed road events that have taken place in Scotland in recent 
years. However, there is however scope to extend the number of events in future years 
if there is appetite to do so. 
 
Stage 2 - Evidence 
 
2. What impact will your policy/strategy/plan have on island communities?  
 
Currently it is a criminal offence to promote or take part in a race or trial of speed on 
public roads in Scotland. The only exceptions to this are events authorised under the 
Scottish Borders Council (Jim Clark Memorial Rally) Order Confirmation Act 1996 and 
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the Strathclyde Regional Council Order Confirmation Act 1990. Both these private acts 
made at Westminster authorise and allow, respectively, the Jim Clark Rally and the 
Isle of Mull Rally.   
 
However, neither of these rallies have been held on closed public roads in recent years 
due to ongoing issues faced by the event organisers with insurance cover following  
two tragic incidents, that resulted in one fatality at the Snowman Rally in 2013 and 
three fatalities at the Jim Clark Rally in 2014.    
 
The SSI make provision for local authorities to authorise motor sport events jointly with 
the relevant Motor Sports Governing body, potentially unlocking benefits at a local 
level, by issuing a motor sport order.  Island communities like Mull, which hosts the 
Beatson’s Mull Rally, could benefit greatly by the changes proposed via the SSI as it 
would enable the local authority to approve rallies on their islands, should they wish.  
 
The Mull Rally has been an annual event since 1969 at which time the time trials took 
place off-road, but in 1990 the Strathclyde Regional Council Order Confirmation Act, 
enabled the rally to take place on sections of closed public roads, which was approved 
by the local authority.  In 2016, the Mull rally attracted up to 150 crews, and attendance 
at the event was estimated to be 5,000 over the two days, which generated 
approximately £1 million for the local economy.   
 
Although the key economic driver of such events is the number of spectators who 
attend, it is not the only factor. Major rallies can involve up to 200 competitors, their 
families and their crew, as well as a large number of officials and volunteer marshals.  
These groups will also contribute to the local economy via their spending.  High profile 
events, like the Beatson’s Mull Rally also attracts considerable interest from national 
and international media, which has also benefitted local tourism.  
  
3. What consultation have you had with the island communities on your 
policy/strategy/plan?  
 
The motorsports on closed public roads consultation was designed to gather the views 
of stakeholders and individuals to help inform the Scottish Government’s policy in 
relation to motorsports on closed public roads, and to assist in the development of any 
future legislation in this area. 
 
The public consultation was held between the 3rd December 2018 and the 28th January 
2019 and we received a total of 3,788 responses.  Nine questions were asked in total 
and a clear majority of respondents (98% in favour) supported the introduction of a 
two stage application process to allow motorsport events to be held on closed public 
roads.   
 
The responses included a number from island businesses who highlighted their 
support for the proposals contained within the consultation, particularly as the 
regulations provide flexibility to local communities by enabling local authorities to 
“exercise road closures for additional motorsport events e.g. in the winter months to 
bring a much needed boost to the local economy out-with the main tourist season, and 
offer flexibility as required.” The Mull Community Council noted the extreme 

REC/S5/19/11/3

35



 
 

importance that rallying events have for the local community. This view was also 
supported by Marketing Mull & Iona, who said:   
 
“It makes sense for decision making for specific road closures for motorsport events in an area to be 
delegated to the Local Authority, who have the local knowledge and existing working relationships 
with event organisers to ensure minimum disruption for all road users.  This has been the case for 
the Mull Rally for many years, which has been successfully managed…”   
 
It should be noted that public roads are not all closed at once, instead only small 
sections of public roads are closed for a couple of hours whilst crews undertake their 
time trials.  More importantly, the Jim Clark and Mull Rallies have been running since 
1969, and the local authorities who approve these rallies work closely with the 
community to ensure that people can still get around during the event. 
 
STAGE 4 - DECISION  
 
4. Does your policy/strategy/plan require an Islands Community Impact 
Assessment?  
 
The provisions within the SSI do not raise island specific issues or concerns.  We do 
not believe an Island Community Impact Assessment is required as the provisions 
make no distinction to various communities across Scotland. 
 
 
Your deputy director (or above) should sign and date in the box below.  
 

 
Sign off of the Island 
Communities Impact 
Assessment template 
 

 
Name:  Hugh Gillies 
 
Job title:  Director of Roads, Transport Scotland 
 

 
The final stage is to complete the Island Communities Impact Assessment summary 
template for publication on the Scottish Government website.  This should be 
published on the Scottish Government’s website – contact Rural Economy and 
Communities for more details. 
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The final step of the Island Communities impact assessment process is to complete 
the SUMMARY TEMPLATE which should be published alongside other impact 
assessments. 

 
ISLANDS COMMUNITIES IMPACT ASSESSMENT 

SUMMARY TEMPLATE 
 

 
Title of Policy, 
Strategy, Programme 
etc. 
 

 
Motor sport on public roads (Scotland) 
Regulations 2019 
 

 
Summary of aims and 
expected outcomes of 
strategy, proposal, 
programme or policy 
 

The purpose of the Scottish Statutory Instrument is to 
introduce a two stage authorisation process to allow 
motorsports to be held on closed public roads in Scotland.  
This places the relevant motorsports governing bodies (i.e. 
Motorsports UK and the Scottish Auto-Cycle Union) at the 
heart of the permit process to ensure that the organisations 
with the experience and skills of authorising and running 
events can use their skill and experience to oversee the 
events.  
 

 
 
 
Summary of evidence  
 
 
 
 

 
The Motorsports on closed public roads consultation was 
designed to gather the views of stakeholders and 
individuals to help inform the Scottish Government’s policy 
in relation to motorsports on closed public roads, and to 
assist in the development of any future legislation in this 
area. 
 
The public consultation was held between the 3rd 
December 2018 and the 28th January 2019 and we 
received a total of 3,788 responses. There was a clear 
majority (98%) who supported the introduction of a two 
stage application process to allow motorsport events to be 
held on closed public roads.   
 
The responses included a number from island businesses 
who highlighted their support for the proposals contained 
within the consultation, including the Mull Community 
Council who noted the importance that rallying events have 
for the local community.  Indeed, respondents recognised 
the flexibility that the regulations provide to local 
communities by enabling local roads authorities across 
Scotland to “exercise road closures for additional 
motorsport events e.g. in the winter months to bring a much 
needed boost to the local economy out-with the main tourist 
season….”. 
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It should be noted that public roads are not all closed at 
once, instead only small sections of public roads are closed 
for a couple of hours whilst crews undertake their races or 
time trials.   
 
Local authorities are best placed to determine applications 
for motorsport events.  Since 1969, local authorities have 
been working closely with event organisers and the local 
community to ensure that people can still get around during 
the Jim Clark and Mull rallies.   The SSI is providing the 
necessary powers to enable local authorities across 
Scotland to hold events that benefit local areas.  
 

 
Summary of 
assessment findings 
 

The provisions within the SSI do not raise island specific 
issues or concerns.  Therefore, we do not believe an Island 
Community Impact Assessment is required as the 
provisions make no distinction to various communities 
across Scotland. 
 

 
Sign off  
 

 
Name:  Hugh Gillies 
 
Job title:  Director of Roads, Transport Scotland 
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Rural Economy and Connectivity Committee 

11th Meeting, 2019 (Session 5), Wednesday 27 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/89: The Agriculture Market Measures (EU Exit) (Scotland)
(Amendment) Amendment Regulations 2019

Type of Instrument: Negative 

Coming into force: 27 March 2019 

Laid Date: 13 March 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

2. Although the instrument is being made to prepare for EU Exit it is not being made
under the European Union (Withdrawal) Act 2018. Therefore, the SSI protocol
does not apply and the SSI is not subject to the requirement for sifting by
committee to determine the appropriate procedure (the procedure applying to
these regulations is set out in paragraph 2 of Schedule 2 of the European
Communities Act 1972), nor are the written statements made under the terms of
EUWA or the SSI protocol considered appropriate.

3. Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010
sets out that a negative SSI must be laid before the Scottish Parliament at least
28 days before the instrument comes into force. On this occasion, this has not
been complied with. This SSI has come at very short notice due to being re-laid
after an error was identified by the Delegated Powers and Law Reform
Committee. The Scottish Ministers undertook to correct it before that part of the
2019 Regulations came into force. A letter of explanation from the Scottish
Government has been provided and is attached below.

Purpose 

4. To rectify an error in the Agriculture Market Measures (EU Exit)
(Scotland)(Amendment) Regulations 2019 (S.S.I. 2019/73).
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5. The effect is to secure that it remains an offence in terms of the Beef and Veal
Labelling (Scotland) Regulations 2010 to breach Article 15a of Regulation (EC)
1760/2000, which relates to requirements for the voluntary labelling of beef, on
marketing. This also secures that those 2010 Regulations will comply with EU
law (in relation to the offence provision) as it will be immediately before “exit day”

6. The Instrument and Policy Note are attached and available online at the above
link. No Business and Regulatory Impact Assessment has been prepared.

Consideration by the Delegated Powers and Law Reform Committee 

7. The Delegated Powers and Law Reform Committee considered the instrument

at its meeting on 19 March 2019. It determined to draw the instrument to the

attention of parliament on reporting ground (j) as the Regulations fail to comply

with the requirement that at least 28 days should elapse between the laying of a

negative instrument and the coming into force of that instrument. However, the

Committee finds this failure to be acceptable in the circumstances. Further

information can be found in the Delegated Powers and Law Reform Committee

report linked above.

Recommendation 

The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 

Clerking Team 
Rural Economy and Connectivity Committee 

March 2019 
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Economic Development Directorate 
Food and Drink Division 
 
T: 0131 244 45946   F: 0131 244 5946 
E: derek.wilson2@gov.scot 
 
 

 

The Presiding Officer 
c/o The Chamber Desk 
Room G10  
Scottish Parliament 
Edinburgh  
EH99 1SP 
 
 

 

___ 
13 March 2019 
 
Dear Presiding Officer, 
 
The Agriculture Market Measures (EU Exit) (Scotland) (Amendment) 

Amendment Regulations 2019 

The Agriculture Market Measures (EU Exit) (Scotland) (Amendment) Amendment 

Regulations 2019, SSI 2019/89 were made by the Scottish Ministers under section 

2(2) of the European Communities Act 1972. 

They are being laid before the Scottish Parliament today, 13 March 2019, and come 

into force on 27 March 2019. 

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 (asp 

10) has not been complied with.  To meet the requirements of section 31(3) of that 

Act, this letter explains why. 

These Regulations correct an error in the Agriculture Market Measures (EU Exit) 

(Scotland) (Amendment) Regulations 2019 (S.S.I. 2019/73) (the “2019 Regulations”), 

the relevant part of which comes into force on 28 March 2019. 

The error was identified by the Delegated Powers and Law Reform Committee after 

the instrument was laid, and the Scottish Ministers undertook to correct it before that 

part of the 2019 Regulations came into force. 

These Regulations revoke regulation 5(3)(a) and (b) of the 2019 Regulations, which 

amend regulation 4 of the Beef and Veal Labelling (S) Regulations 2010 (S.S.I. 

2010/402) (the “2010 Regulations”).  Regulation 4 of the 2010 Regulations provides 

for it to be an offence to fail to comply with the provisions in EU legislation specified 

in that regulation. 

The failure to comply with section 28(2) of the 2010 Act is necessary both to comply 

with the undertaking given to the Parliament, and to ensure that it will continue to be 
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an offence to fail to comply with Article 15a of Regulation (EC) No 1760/2000 

establishing a system for the identification and registration of bovine animals and 

regarding the labelling of beef and beef products. 

Yours sincerely 

Derek Wilson 

Directorate for International Trade and Investment 
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This SSI has been made in consequence of a defect in S.S.I. 2019/73 and is being issued free of 

charge to all known recipients of that instrument. 

S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 89 

EXITING THE EUROPEAN UNION 

AGRICULTURE 

FOOD 

The Agriculture Market Measures (EU Exit) (Scotland) 

(Amendment) Amendment Regulations 2019 

Made - - - - 12th March 2019 

Laid before the Scottish Parliament 13th March 2019 

Coming into force - - 27th March 2019 

The Scottish Ministers make these Regulations in exercise of the powers conferred by section 2(2) 

of the European Communities Act 1972(a), and all other powers enabling them to do so. 

Citation and commencement 

1. These Regulations may be cited as the Agriculture Market Measures (EU Exit) (Scotland)

(Amendment) Amendment Regulations 2019 and come into force on 27 March 2019. 

Amendment of the Agriculture Market Measures (EU Exit) (Scotland) (Amendment) 

Regulations 2019 

2.—(1) The Agriculture Market Measures (EU Exit) (Scotland) (Amendment) Regulations 

2019(b) are amended as follows. 

(a) 1972 c.68.  Section 2(2) was amended by paragraph 15(3) of schedule 8 of the Scotland Act 1998 (c.46) (“the 1998 Act”) 
(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)).  Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by section 3(3) and Part 1 of the schedule of the European 
Union (Amendment) Act 2008 (c.7) (“the 2008 Act”).  The functions conferred upon the Minister of the Crown under 
section 2(2), insofar as exercisable within devolved competence, were transferred to the Scottish Ministers by virtue of 
section 53 of the 1998 Act. 

(b) S.S.I. 2019/73. 
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(2) Omit regulation 5(3)(a) and (b).

FERGUS EWING 

A member of the Scottish Government 

St Andrew’s House 

Edinburgh 

12th March 2019 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are made by the Scottish Ministers in exercise of the powers conferred by 

section 2(2) of the European Communities Act 1972 (c.68). 

They correct an error in the Agriculture Market Measures (EU Exit) (Scotland) (Amendment) 

Regulations 2019 (S.S.I. 2019/73) (“the 2019 Regulations”). 

Regulation 5(3)(a) and (b) of the 2019 Regulations amends regulation 4 of the Beef and Veal 

Labelling (Scotland) Regulations 2010 (S.S.I. 2010/402) (“the 2010 Regulations”). 

Regulation 4 of the 2010 Regulations provides for it to be an offence to fail to comply with any 

provision in an EU instrument that is specified in that regulation, including provisions in EU 

Regulation (EC) No 1760/2000 establishing a system for the identification and registration of 

bovine animals and regarding the labelling of beef and beef products (OJ No 204, 11.8.2000, p.1) 

(“Regulation 1760/2000”). 

Regulation 1760/2000 was amended from 17 July 2014 so that Articles 16 and 17 were repealed, 

and a new Article 15a inserted. 

The 2019 Regulations revoke the following provisions of the 2010 Regulations: 

a) regulation 4(1)(a)(vii), as regards Article 16(4) of Regulation 1760/2000, and

b) regulation 4(1)(a)(viii), as regards Article 17(1) of that Regulation.

However, regulation 41(3) of the Environment, Food and Rural Affairs (Miscellaneous 

Amendments and Revocations) (Scotland) Regulations 2018 (S.S.I 2018/391) (“the 2018 

Regulations”) had already amended the 2010 Regulations with effect from 28 February 2019 by: 

a) revoking regulation 4(1)(a)(vii) and (viii), and

b) substituting a new regulation 4(1)(a)(vii), which made it an offence to breach Article 15a

of Regulation 1760/2000.

Regulation 5(3)(a) of the 2019 Regulations will unless repealed before 28 March 2019 revoke the 

new provision inserted by the 2018 Regulations, with the effect that it will no longer be an offence 

to breach Article 15a of Regulation 1760/2000. 

Regulation 5(3)(b) of the 2019 Regulations will have no effect as the provision it purports to 

revoke has already been repealed by the 2018 Regulations. 

These Regulations correct the error by revoking regulation 5(3)(a) and (b) of the 2019 

Regulations. They come into force on 27 March 2019, which is the day before the date the error in 

the 2019 Regulations would otherwise have had effect. 
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POLICY NOTE 

The Agriculture Market Measures (EU Exit) (Scotland) (Amendment) Amendment 

Regulations 2019 

SSI 2019/89 

The above instrument was made in exercise of the powers conferred by paragraph section 

2(2) of the European Communities Act 1972.  The instrument is subject to negative 

procedure. 

Although the instrument is being made to prepare for EU Exit it is not being made under the 

European Union (Withdrawal) Act 2018. Therefore, the SSI protocol does not apply and the 

SSI is not subject to the requirement for sifting by committee to determine the appropriate 

procedure. 

The appropriate procedure is set out in paragraph 2 of Schedule 2 of the European 

Communities Act 1972, under which  the instrument is made, nor are the written statements 

made under the terms of EUWA or the protocol between Scottish Ministers and the Scottish 

Parliament considered appropriate. 

Purpose of the Instrument 

To rectify an error in the Agriculture Market Measures (EU Exit) (Scotland)(Amendment) 

Regulations 2019 (S.S.I. 2019/73). 

The error is in relation to the Beef and Veal Labelling (Scotland) Regulations 2010 (S.S.I. 

2010/402), and rectification will ensure that those regulations comply with EU law as it 

will be immediately before exit day. 

Policy Objectives 

The Scottish Ministers intend to update EU derived domestic law in Scotland to ensure that it 

property implements EU law before exit day, and to amend that law on exit day in order to 

ensure that there are no deficiencies in the operation of domestic law as regards Scotland 

from that date. 

Regulation 5 of the Agriculture Market Measures (EU Exit) (Scotland) (Amendment) 

Regulations 2019 (the “2019 Regulations”) prospectively amends the Beef and Veal 

Labelling (Scotland) Regulations 2010 (the “2010 Regulations”), with the purpose of 

updating cross-references to EU regulations in regulation 4 of the 2010 Regulations. 

The Delegated Powers and Law Reform Committee of the Scottish Parliament noted in its 

meeting papers of 12 March 2019 that there is an error in regulation 5 of the 2019 

Regulations. 

If not corrected by 27 March 2019 that error will have the unintended effect of revoking on 

28 March 2019 the provision in regulation 4 of the 2010 Regulations that makes it an offence 

to fail to comply with Article 15a of Regulation (EC) No 1760/2000 establishing a system for 
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the identification and registration of bovine animals and regarding the labelling of beef and 

beef products. 

Article 15a enables additional information to be added to beef or veal labels, subject to 

conditions which must be complied with. 

The Scottish Ministers therefore undertook to correct that error before it has effect, which is 

done by this instrument.  It is necessary to breach the 28 day rule for that purpose.  

The instrument does not reflect a change in policy. 

Consultation 

The instrument has no effect other than to take out a provision made in error that would, 

unless corrected, repeal the new offence created on 28 February 2018 by S.S.I. 2018/391 (the 

2018 Regulations).  The 2018 Regulations were the subject of a food consultation, and the 

provision made in the 2018 Regulations remains current policy.  This correction maintains 

current policy, in line with the consultation which has already been carried out. Therefore no 

purpose is served  by carrying out a consultation exercise on the correction. 

Impact Assessments 

Full impact assessment have not been prepared for this instrument because it is a correction 

only aimed at preserving the effect of existing regulatory regimes.  The impact on 

stakeholders is expected to be negligible.  

Financial Effects 

Mr Ewing Cabinet Secretary for the Rural Economy confirms that no Business and 

Regulatory Impact Assessment (BRIA)  is necessary as the instrument has no financial 

effects on the Scottish Government, local government or on business. 

Risks 

This SSI is considered low risk.  Amendments do not amount to policy change. 

Directorate for International Trade and Investment 

Scottish Government 

March 2019 
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Rural Economy and Connectivity Committee 

11th Meeting, 2019 (Session 5), Wednesday 27 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/87: The Sea Fish Licensing (Foreign Vessels) (EU Exit) (Scotland)
Order 2019

Type of Instrument: Negative 

Coming into force: on Exit Day    

Laid Date: 12 March 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

2. Although this Order is being made to prepare for EU Exit it is not being made
under the European Union (Withdrawal) Act 2018. Therefore, the SSI protocol
between the Scottish Ministers and the Scottish Parliament does not apply so
the SSI is not subject to the requirement for sifting by committee to determine
the appropriate procedure (the procedure applying to the Order is set out in the
Sea Fish (Conservation) Act 1967), nor are the written statements made under
the terms of EUWA or the SSI protocol considered appropriate.

3. Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010
sets out that a negative SSI must be laid before the Scottish Parliament at least
28 days before the instrument comes into force. On this occasion, this has not
been complied with. This SSI has come at very short notice due to being a
contingency measure resulting from the delay in the passage of the UK Fisheries
Bill in the UK Parliament. A letter of explanation from the Scottish Government
has been provided and is attached below.

Purpose 

4. This instrument will prohibit foreign fishing vessels from fishing within the
Scottish zone without first obtaining a licence from the Scottish Ministers.  Such
a licence will control fishing activity within the Scottish zone and is not in itself an
authorisation to enter Scottish waters.
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5. This Order is made in consequence of the withdrawal of the United Kingdom 

from the European Union to ensure that fisheries within the Scottish zone can 
be managed and controlled appropriately. 

 
6. The instrument and Policy Note are attached and available online at the above 

link. No Business and Regulatory Impact Assessment has been prepared. 
 
 
Consideration by the Delegated Powers and Law Reform Committee 
 
7. The Delegated Powers and Law Reform Committee considered the instrument 

at its meeting on 19 March 2019. It determined to draw the instrument to the 
attention of parliament on reporting ground (j) as the Order fails to comply with 
the requirement that at least 28 days should elapse between the laying of a 
negative instrument and the coming into force of that instrument. However, the 
Committee finds this failure to be acceptable in the circumstances. Further 
information can be found in the Delegated Powers and Law Reform Committee 
report linked above.  
 
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
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The Presiding Officer  

c/o The Chamber Desk 

Room G10 

Scottish Parliament 

Edinburgh 

EH99 1SP 

 

 

 

 
12 March 2019 
  

Dear Presiding Officer 
 

THE SEA FISH LICENSING ( FOREIGN VESSELS) (EU EXIT) (SCOTLAND) ORDER 2019 
AND THE SEA FISHING (LICENCES AND NOTICES) (EU EXIT) (SCOTLAND) 
(AMENDMENT) REGULATIONS 2019 

  

The Sea Fishing (Licences and Notices) (EU Exit) (Scotland) (Amendment) Regulations 2019 
(SSI 2019/88) and the Sea Fish Licensing ( Foreign Vessels) (EU Exit) (Scotland) Order 2019  
(SSI 2019/87) were signed on 12 March.  They are being laid before the Scottish Parliament 
today, 12 March and comes into force on exit day. Exit day is 29th March 2019 (set out in 
section 20(1) of the European Union (Withdrawal) Act 2018. 

  

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets out that a 
negative SSI must be laid before the Scottish Parliament at least 28 days before the instrument 
comes into force. On this occasion, this has not been complied with and to meet the 
requirements of section 31(3) that Act, this letter explains why. 

  

The purpose of these SSIs is to put in place contingency measures in the event that the UK 
Fisheries Bill has not been passed into law by 29 March 2019. This is now a much more 
probable scenario. Amongst other provisions the bill makes provision for a licensing regime 
for foreign vessels in UK waters. However due to the delay in the passage of the bill we now 
find ourselves in the unenviable position of having to progress these alternative measures at 
very short notice. The Scottish Government has been working closely with Defra and other 
devolved administrations on these provisions to ensure a workable regime for licensing and 
enforcement in the event that the UK leaves the EU without any deal or withdrawal agreement 
in place. 
 
It was only recently agreed that we would need to take this step, and to ensure a consistent 
approach we were required to work with Defra and the other devolved administrations on 
drafting these SSIs. It was therefore, not possible for us to lay these SSIs in advance of Defra’s 
timetable. We apologise for this but it has been completely outwith our control.  
 
The Scottish Government considers that it is necessary that these SSIs are in force for exit 
day to ensure the regulation of foreign fishing boats in the Scottish zone from day one in the 
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www.gov.scot 
 

event of a no deal EU exit. In order to operate an effective licensing regime it is unfortunately 
necessary for these SSIs to come into force ahead of the 28 day period set out in legislation. 
 
Yours sincerely, 
 
 
 
 

OWEN D. GRIFFITHS 
EU EXIT READINESS 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2019 No. 87 

EXITING THE EUROPEAN UNION 

SEA FISHERIES 

The Sea Fish Licensing (Foreign Vessels) (EU Exit) (Scotland) 

Order 2019 

Made - - - - 12th March 2019 

Laid before the Scottish Parliament 12th March 2019 

Coming into force in accordance with article 1 

The Scottish Ministers make the following Order in exercise of the powers conferred by section 

4(1) of the Sea Fish (Conservation) Act 1967(a) and all other powers enabling them to do so. 

Citation, commencement and extent 

1.—(1) This Order may be cited as the Sea Fish Licensing (Foreign Vessels) (EU Exit) 

(Scotland) Order 2019 and comes into force on exit day. 

(2) In this article “exit day” has the meaning given in section 20(1) of the European Union 

(Withdrawal) Act 2018(b). 

(3) This Order extends to Scotland only. 

Prohibition on foreign boats fishing in the Scottish zone without a licence 

2.—(1) Fishing by foreign fishing boats within the Scottish zone is prohibited unless authorised 

by a licence granted by the Scottish Ministers. 

(2) In this article, “foreign fishing boat” has the meaning given in section 4(12) of the Sea Fish 

(Conservation) Act 1967(c). 

 

 

 FERGUS EWING 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

12th March 2019 

                                                                                                                                            
(a) 1967 c.84 (“the Act”).  Section 4 of the Act was substituted by section 3 of the Fishery Limits Act 1976 (c.68) and 

relevantly amended by S.I. 1999/1820 paragraph 43(2) and (5) of Part 1, schedule 2.  Section 4 is modified in relation to 
Scotland by section 22A of the Act.  Section 22(2) of the Act, which contains a definition of “the Ministers” for the 
purposes of the Act, was relevantly amended by the Fisheries Act 1981 (c.29), sections 19(2)(d)  and 45.  The definition is 
modified in relation to Scotland by section 22A(12)(b) of the Act.  Section 22A(12)(b) was inserted by S.I. 1999/1820, 
schedule 2. 

(b) 2018 c.16. 
(c) Section 4(12) has effect in Scotland with the modifications set out in section 22A of the Act. 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order prohibits foreign fishing boats from fishing within the Scottish zone without first 

obtaining a licence from the Scottish Ministers. 

This Order is made in consequence of the withdrawal of the United Kingdom from the European 

Union to ensure that fisheries within the Scottish zone are managed appropriately. 

An impact assessment has not been produced for this instrument as no, or no significant, impact 

on the private or voluntary sector is foreseen. 
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POLICY NOTE 
 

THE SEA FISH LICENSING (FOREIGN VESSELS) (EU EXIT) (SCOTLAND) 
ORDER 2019 

 
SSI 2019/87 

 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 
section 4(1) of the Sea Fish (Conservation) Act 1967.   The instrument is subject to the negative 
procedure. 
 

Purpose of the Regulations:. This Order prohibits foreign fishing vessels from fishing 
within the Scottish zone without first obtaining a licence from the Scottish Ministers.  Such 
a licence will control fishing activity within the Scottish zone and is not in itself an 
authorisation to enter Scottish waters. 

This Order is made in consequence of the withdrawal of the United Kingdom from the 
European Union to ensure that fisheries within the Scottish zone can be managed and 
controlled appropriately. 

 
Policy Objectives  

This Order is made on a contingency basis in the event of the UK leaving the EU with no deal 
or withdrawal agreement in place. In this event a regime will be required to manage any fishing 
activity being undertaken by foreign vessels in UK waters, including the Scottish zone. The 
policy intent is to use vessel licensing as the means of imposing and enforcing conditions on 
any foreign vessels through domestic law, and create a level playing field for the foreign and 
domestic fleets fishing in the Scottish zone.  

Although this Order is being made to prepare for EU Exit it is not being made under the 
European Union (Withdrawal) Act 2018. Therefore, the SSI protocol between the Scottish 
Ministers and the Scottish Parliament does not apply so the SSI is not subject to the requirement 
for sifting by committee to determine the appropriate procedure (the procedure applying to the 
Order is set out in the Sea Fish (Conservation) Act 1967), nor are the written statements made 
under the terms of EUWA or the SSI protocol considered appropriate. 

Provision to this effect is made within the Fisheries Bill, however this Order is required as we 
do not consider that the UK Fisheries Bill will be in force by 29th March 2019. The Secretary 
of State for Defra and the other devolved administrations are making equivalent  provisions so 
all foreign fishing boats in the UK EEZ will need to be licenced by the Secretary of State and 
each of the Devolved Ministers in order to fish in their respective parts of UK waters. The 
coordination of this approach does not prevent divergence in licensing conditions in different 
territories as it will be for the Scottish Ministers to determine the licence conditions in the 
Scottish zone so Scottish Ministers will still be able to use licensing conditions on foreign 
vessels’ activity in Scottish waters to deliver devolved domestic policy.  

This Order prohibits foreign fishing vessels from fishing within the Scottish zone without first 
obtaining a licence from the Scottish Ministers. The Sea Fishing (Licensing and Notices) (EU 
Exit) (Scotland) (Amendment) Regulations 2019 make consequential amendments to the 
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legislation relating to domestic licences and notices to vessels so that these take account of 
foreign vessel licensing. 

The Scottish Ministers intend to make arrangements for foreign vessel licences to be 
administered by the MMO (section 4(11A)(b) of the Sea Fish (Conservation) Act 1967 
expressly provides for this).  This approach is consistent with a UK wide approach in licensing 
all foreign vessels, providing for a single point of contact within the UK for Coastal States 
seeking authorisation allowing controlled access by their respective vessels. 

The creation of a licensing regime for foreign vessels is separate from any decision made on 
access. This instrument does not give rights of access but reflects the UK wide approach of 
providing control of licenced commercial marine fishing operations for foreign vessels only 
where rights of access are agreed between the UK and other countries. The annual coastal state 
negotiations and agreement will deal with access arrangements including consideration of 
historic track record, as such the numbers of foreign vessels allowed in the UK EEZ at any 
time will be strictly controlled. 

Foreign vessel licences will have no monetary value and will not be tradable or transferrable. 
 
Further information  
 
Consultation  

This instrument is a contingency required in the event that the UK Fisheries Bill is not in 
place if the UK leaves the EU without a deal or withdrawal agreement in place. There has 
been no formal public consultation regarding this instrument.  

Impact Assessments  
 
This instrument is a contingency required in the event that the UK Fisheries Bill is not in place 
if the UK leaves the EU without a deal or withdrawal agreement in place, as such no impact 
assessment has been prepared for this instrument. The instrument does not alter Scottish 
Government’s current environmental policies and priorities and, therefore, do not have a 
significant impact on the environment. The impact on business, charities or voluntary bodies 
is expected to be minimal. 
 
Financial Effects  
  
The Cabinet Secretary for Rural Economy, Mr Fergus Ewing, confirms that no BRIA is 
necessary as the instrument has no financial effects on the Scottish Government, local 
government or on business.  
 
 
 
 
 
Scottish Government 
Marine Scotland Directorate 
 
March 2019 
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Rural Economy and Connectivity Committee 

11th Meeting, 2019 (Session 5), Wednesday 27 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/88: The Sea Fishing (Licences and Notices) (EU Exit) (Scotland)
(Amendment) Regulations 2019

Type of Instrument: Negative 

Coming into force: on Exit Day    

Laid Date: 12 March 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

2. Although this Order is being made to prepare for EU Exit it is not being made
under the European Union (Withdrawal) Act 2018. Therefore, the SSI protocol
between the Scottish Ministers and the Scottish Parliament does not apply so
the SSI is not subject to the requirement for sifting by committee to determine
the appropriate procedure (the procedure applying to the Order is set out in the
Sea Fish (Conservation) Act 1967), nor are the written statements made under
the terms of EUWA or the SSI protocol considered appropriate.

3. Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010
sets out that a negative SSI must be laid before the Scottish Parliament at least
28 days before the instrument comes into force. On this occasion, this has not
been complied with. This SSI has come at very short notice due to being a
contingency measure resulting from the delay in the passage of the UK Fisheries
Bill in the UK Parliament. A letter of explanation from the Scottish Government
has been provided and is attached below.

Purpose 

4. To make amendments to the Sea Fishing (Licences and Notices) (Scotland)
Regulations 2011 (“the 2011 Regulations”) which make provisions for the
manner in which a licence under section 4 and 4A of the Sea Fish (Conservation)
Act 1967 may be granted and in which a notice of variation, revocation or
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suspension of any such licence may be affected. 

5. These Regulations extend the application of the 2011 Regulations to licences
granted by the Scottish Ministers to foreign fishing boats.

6. The instrument and Policy Note are attached and available online at the above
link. No Business and Regulatory Impact Assessment has been prepared.

Consideration by the Delegated Powers and Law Reform Committee 

7. The Delegated Powers and Law Reform Committee considered the instrument
at its meeting on 19 March 2019. It determined to draw the instrument to the
attention of parliament on reporting ground (j) as the Regulations fail to comply
with the requirement that at least 28 days should elapse between the laying of a
negative instrument and the coming into force of that instrument. However, the
Committee finds this failure to be acceptable in the circumstances. Further
information can be found in the Delegated Powers and Law Reform Committee
report linked above.

Recommendation 

The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 

Clerking Team 
Rural Economy and Connectivity Committee 

March 2019 
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The Presiding Officer 
c/o The Chamber Desk
Room G10
Scottish Parliament
Edinburgh
EH99 1SP

12 March 2019 

Dear Presiding Officer 

THE SEA FISH LICENSING ( FOREIGN VESSELS) (EU EXIT) (SCOTLAND) ORDER 2019 
AND THE SEA FISHING (LICENCES AND NOTICES) (EU EXIT) (SCOTLAND) 
(AMENDMENT) REGULATIONS 2019

The Sea Fishing (Licences and Notices) (EU Exit) (Scotland) (Amendment) Regulations 2019 
(S.S.I. 2019/88) and the Sea Fish Licensing ( Foreign Vessels) (EU Exit) (Scotland) Order 
2019  (S.S.I. 2019/87) were signed on 12 March.  They are being laid before the Scottish 
Parliament today, 12 March and comes into force on exit day. Exit day is 29th March 2019 (set 
out in section 20(1) of the European Union (Withdrawal) Act 2018.

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets out that a 
negative SSI must be laid before the Scottish Parliament at least 28 days before the instrument 
comes into force. On this occasion, this has not been complied with and to meet the 
requirements of section 31(3) that Act, this letter explains why.

The purpose of these SSIs is to put in place contingency measures in the event that the UK 
Fisheries Bill has not been passed into law by 29 March 2019. This is now a much more 
probable scenario. Amongst other provisions the bill makes provision for a licensing regime 
for foreign vessels in UK waters. However due to the delay in the passage of the bill we now 
find ourselves in the unenviable position of having to progress these alternative measures at 
very short notice. The Scottish Government has been working closely with Defra and other 
devolved administrations on these provisions to ensure a workable regime for licensing and 
enforcement in the event that the UK leaves the EU without any deal or withdrawal agreement 
in place. 

It was only recently agreed that we would need to take this step, and to ensure a consistent 
approach we were required to work with Defra and the other devolved administrations on 
drafting these SSIs. It was therefore, not possible for us to lay these SSIs in advance of Defra’s 
timetable. We apologise for this but it has been completely outwith our control. 

The Scottish Government considers that it is necessary that these SSIs are in force for exit 
day to ensure the regulation of foreign fishing boats in the Scottish zone from day one in the 
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event of a no deal EU exit. In order to operate an effective licensing regime it is unfortunately 
necessary for these SSIs to come into force ahead of the 28 day period set out in legislation. 

Yours sincerely, 

OWEN D. GRIFFITHS 
EU EXIT READINESS

REC/S5/19/11/3

59



S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 88 

EXITING THE EUROPEAN UNION 

SEA FISHERIES 

The Sea Fishing (Licences and Notices) (EU Exit) (Scotland) 

(Amendment) Regulations 2019 

Made - - - - 12th March 2019 

Laid before the Scottish Parliament 12th March 2019 

Coming into force in accordance with regulation 1 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 4B of the Sea Fish (Conservation) Act 1967(a) and all other powers enabling them to do 

so. 

Citation and commencement 

1.—(1) These Regulations may be cited as the Sea Fishing (Licences and Notices) (EU Exit) 

(Scotland) (Amendment) Regulations 2019 and come into force on exit day. 

(2) In this regulation, “exit day” has the meaning given in section 20(1) of the European Union

(Withdrawal) Act 2018(b). 

Amendment of the Sea Fishing (Licences and Notices) (Scotland) Regulations 2011 

2.—(1) The Sea Fishing (Licences and Notices) (Scotland) Regulations 2011(c) are amended as 

follows. 

(2) In regulation 1 (citation, commencement, extent and application)—

(a) for paragraph (2) substitute—

“(2) These Regulations extend to Scotland.”,

(b) for paragraph (3) substitute—

“(3) These Regulations apply to—

(a) licences granted under section 4 of the Sea Fish (Conservation) Act 1967

(licensing of fishing boats) in respect of Scottish fishing boats,

(a) 1967 c.84 (“the 1967 Act”).  Section 4B was inserted by section 4 of the Sea Fish (Conservation) Act 1992 (c.60).  Section 
22(2)(a) of the 1967 Act, which contains a definition of “the Ministers” for the purposes of section 4B, was amended by the 
Fisheries Act 1981 (c.29), sections 19(2)(d) and 45(b).  The definition was modified in relation to Scotland by section 
22A(12)(b) of the 1967 Act, as inserted by S.I. 1999/1820, Schedule 2, paragraph 43(13).  The functions of the Secretary of
State, in or as regards Scotland, were transferred to the Scottish Ministers by virtue of section 53 of the Scotland Act 1998
(c.46). 

(b) 2018 c.16. 
(c) S.S.I. 2011/70. 
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(b) licences granted under section 4 of that Act in respect of foreign fishing boats, and

(c) licences granted under section 4A of that Act (licensing of vessels receiving trans-

shipped fish) in respect of Scottish fishing boats or foreign fishing boats.”.

(3) In regulation 2 (interpretation)—

(a) for the definition of “licence” substitute—

““licence” means a licence to which these regulations apply (see regulation 1(3));”,

(b) in the definition of “nominee” omit “Scottish”,

(c) in the definition of “Scottish fishing boat” omit “, and in respect of which the Scottish

Ministers may grant or have granted a licence”, and

(d) for the definition of “sea fishing licence” substitute—

““sea fishing licence” means a licence to which these regulations apply by virtue of

regulation 1(3)(a) or (b).”. 

(4) In regulation 3 (communication of licences and notices)—

(a) in paragraph (1)—

(i) in the opening words, for “Scottish fishing boat” substitute “fishing boat”,

(ii) in sub-paragraphs (a) and (b), after “charterer or” insert “, in the case of a Scottish

fishing boat,”,

(b) in paragraph (2)—

(i) in sub-paragraph (a), at the beginning, insert “in the case of a Scottish fishing boat”,

(ii) in sub-paragraph (b), omit “Scottish”,

(c) in paragraphs (3) and (4), omit “Scottish”.

(5) In regulation 4 (delivery of licences and giving of notices), in paragraph (3), for “a

nominee’s” substitute “an”. 

FERGUS EWING 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

12th March 2019 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make amendments to the Sea Fishing (Licences and Notices) (Scotland) 

Regulations 2011 (“the 2011 Regulations”). The 2011 Regulations make provision for the manner 

in which licences under sections 4 and 4A of the Sea Fish (Conservation) Act 1967 may be 

granted and the manner in which a notice of variation, revocation or suspension of any such 

licence may be effected. 

These Regulations are made in consequence of the Sea Fish Licensing (Foreign Vessels) (EU 

Exit) (Scotland) Order 2019, which makes provision prohibiting fishing by foreign fishing boats in 

the Scottish zone unless authorised by a licence granted by the Scottish Ministers. 

These Regulations extend the application of sea fishing licences granted by the Scottish Ministers 

to foreign fishing boats for fishing and receiving trans-shipped fish in the Scottish zone. 

Regulation 2(2)(b) amends the application of the 2011 Regulations to include foreign fishing 

boats. Regulation 2(3) substitutes and amends various definitions, being “licence”, “nominee”, 

“Scottish fishing boat” and “sea fishing licence”, as a result of changes made by Regulation 2(2). 

Regulation 2(4) makes other consequential amendments as a result of changes made by Regulation 

2(2). 

An impact assessment has not been produced for this instrument as no significant impact on the 

private or voluntary sector is foreseen. 
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POLICY NOTE 

THE SEA FISHING (LICENCES AND NOTICES) (EU EXIT) (SCOTLAND) 

(AMENDMENT) REGULATIONS 2019 

SSI 2019/88 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 4B of the Sea Fish (Conservation) Act 1967.   This instrument is subject to the negative 

procedure. 

Purpose of the Regulations: The Sea Fishing (Licences and Notices) (EU Exit) (Scotland) 

(Amendment) Regulations 2019 (the “Regulations”) make amendments to the Sea Fishing 

(Licences and Notices) (Scotland) Regulations 2011 (“the 2011 Regulations”) which make 

provisions for the manner in which a licence under section 4 and 4A of the Sea Fish 

(Conservation) Act 1967 may be granted and in which a notice of variation, revocation or 

suspension of any such licence may be effected. 

These Regulations extend the application of the 2011 Regulations to  licences granted by the 

Scottish Ministers to foreign fishing boats.  

Policy Objectives 

These Regulations are made on a contingency basis for the event of the UK leaving the EU 

with no deal or withdrawal agreement in place, and accompany the Sea Fish Licensing (Foreign 

Vessels) (EU Exit) (Scotland) Order 2019 (“the Licensing Order”). The policy intent is to use 

vessel licensing as the means of imposing and enforcing conditions on any foreign vessels 

through domestic law, and create a level playing field for the foreign and domestic fleets fishing 

in the Scottish zone. These Regulations make amendments to the 2011 Regulations. The 2011 

Regulations make provisions for the manner in which a licence under section 4 and 4A of the 

Sea Fish (Conservation) Act 1967 may be granted and in which a notice of variation, revocation 

or suspension of any such licence may be effected.  

Although this Order is being made to prepare for EU Exit it is not being made under the 

European Union (Withdrawal) Act 2018. Therefore, the SSI protocol between Scottish 

Ministers and the Scottish Parliament does not apply and the SSI is not subject to the 

requirement for sifting by committee to determine the appropriate procedure (the procedure for 

these Regulations is set out in the Sea Fish (Conservation) Act 1967),  nor are the written 

statements made under the terms of EUWA or the SSI protocol considered appropriate. 

Provision to this effect is made within the Fisheries Bill, however these Regulations are  

required as we do not consider that the UK Fisheries Bill will be in force by 29th March 2019. 

The Secretary of State  for Defra and the other devolved administrations are making equivalent  

provisions so all foreign fishing boats in the UK EEZ will need to be licenced by the Secretary 

of State and each of the Devolved Ministers in order to fish in their respective parts of UK 

waters.  

The Licensing Order makes provision prohibiting fishing by foreign fishing boats in the 

Scottish zone unless authorised by a licence granted by the Scottish Ministers. These 

Regulations amend the 2011 Regulations to make provision about the issuing of foreign vessel 
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licences and sending notices in respect of such licences. This enables the Scottish Ministers to 

publish notices of variation, suspension or revocation of a foreign vessel licence on a nominated 

Government website. Introducing this facility to the notices publication process will ensure 

more effective procedures in line with domestic licensing. 

 

The Regulations will be underpinned by a licence condition which will require licence 

holders to check the nominated website regularly and on a specified day/s each week for the 

publication of notices relating to their licences. 

 

Further information  

 

Consultation  

This instrument is a contingency required in the event that the UK Fisheries Bill is not in 

place if the UK leaves the EU without a deal or withdrawal agreement in place. There has 

been no formal public consultation regarding this instrument.  

Impact Assessments  

 

This instrument is a contingency required in the event that the UK Fisheries Bill is not in place 

if the UK leaves the EU without a deal or withdrawal agreement in place, as such no impact 

assessment has not been prepared for this instrument. The amendments do not alter Scottish 

Government’s current environmental policies and priorities and, therefore, do not have a 

significant impact on the environment. The impact on business, charities or voluntary bodies 

is expected to be minimal. 

 

Financial Effects  

  

The Cabinet Secretary for Rural Economy, Mr Fergus Ewing, confirms that no BRIA is 

necessary as the instrument has no financial effects on the Scottish Government, local 

government or on business 

 

 

 

Scottish Government 

Marine Scotland Directorate 

 

March 2019 
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